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Thermal Performance Specifications 

These are the Specifications upon which the Certified Assessment is based. If details included in these Specifications vary from other drawings or written 
specifications, these Specifications shall take precedence. If only one specification option is detailed for a building element, that specification must apply to 
all instances of that element for the project. If alternate specifications are detailed for a building element, the location and  extent of alternate specifications 
must be detailed below and / or clearly indicated on referenced documents 
Windows  Product ID Glass Frame U value SHGC Area 

M2 Detail 

Single glazed  Clear Aluminium  6.70 0.70  As per plans 
       

Skylights  Product ID Glass Frame U value SHGC Area 
M2 Detail 

       
       
Window and skylight U and SHGC values, if specified, are according to ANAC 2005. Alternate products or specifications may be used if their U value is 
lower, and the SHGC value is less than 10% higher or lower, than the U and SHGC values of the product specified above. 
External walls  Construction Insulation Colour – solar abs. Detail 
Cavity brick R1.6 Medium As per plans 
    
    
Internal walls  Construction Insulation Detail 
Plasterboard None As per plans. 
    
   
Floors Construction Insulation Covering Detail 
Concrete None Varies As per plans. 
    
Ceilings Construction Insulation Detail 
Plasterboard  R2.5/None As per plans. Upper level/whee adjoins exterior insulation only 
   
Roof Construction Insulation Colour – solar abs. Detail 
Metal   Foil + R1.0 Dark As per plans.  
Window cover Internal (curtains) External (awnings, shutters, etc) 
As plans - 
  
Fixed shading Eaves (width - inc. gutters, h’t above windows) Location 

 

As 
plans – 
eaves 
/soffits 

 As plans – eaves/soffits/louvres as shown  

    
Overshadowing Overshadowing structures Overshadowing trees 
NA  
  
Orientation, Exposure, Ventilation and Infiltration 
Orientation of nominal north:  0 Living area open to entry: Y Ventilated skylights: N 

Terrain category: Suburban Doors separate living areas: N Open fire, unflued gas 
heat: N 

Roof ventilation: Unventilated Stair open to heated areas: Y Vented downlights: N 

Cross ventilation: Standard Seals to windows and doors: Y Wall and ceiling 
vents: N 

Subfloor: Ground/Enclosed Exhaust fans without dampers: N   
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1.0 Introduct ion 

 

This report  has been prepared on behalf  of  Yolanda Camugl ia by Mersonn Pty Ltd 
and is submit ted to North Sydney Counci l  in support  of  a S4.55 amendment 

appl icat ion for the demol i t ion of the exist ing resident ial  f lat  bui lding and the 

construct ion of a new resident ial  f lat  bui lding at 5 Bay View Street,  Lavender Bay 

(Lot 2 DP 167089).  

 

A development appl icat ion DA No:55/19 was lodged with North Sydney Counci l  on 

1 March 2019.  Development appl icat ion 55/19, sought approval  for the demol i t ion 

of the major i ty of exist ing structures on si te (with the except ion of the pool and 
associated foreshore works),  and construct ion of an 6 storey resident ial  f lat  

bui lding containing f ive apartments (containing 2 x 2 bedroom units and 3 x 3 

bedroom apartments),  wi th car stacker for seven cars,  at  No.5 Bay View Street,  

Lavender Bay as wel l  as anci l lary works to exist ing seawal l ,  pool  renovat ions, 

landscaping and stormwater works.  The appl icant f i led a Class 1 appeal against 

the deemed refusal  of  the DA on 28 August 2019. 

 
S34 Conference was held on 9 Apri l  2020 and an amended proposal was provided 

in response to the Statement of Facts and Content ions.  The amendments 

pr imari ly comprised a reduct ion from f ive apartments to three apartments.  The 

provision of a car l i f t  and the introduct ion of basement parking with a reduct ion 

from nine to six cars.    

 

During the discussions further amendments were undertaken which comprise the 

lowering of the roof on the basis of a submission received from the owner of 8 Bay 
View Street object ing to the loss of view of Lunas Park.  Due to the ear ly COVID 

19 restr ict ions the planning experts were unable to access the property at  8 Bay 

View Street to properly assess the view impacts in accordance with the Land and 

Environment Court ’s Planning Principle and had to rely on a single photograph 

provided by the owner of the property.  
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Photograph received from 8 Bay View Street 

 

This process led to the imposit ion of a condit ion of consent in the fol lowing terms; 

 

Plans on Site 

A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 

The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 

 

Plant structures on the roof required for the proper operat ion of the car l i f t  are 

exempted from this requirement.  

 

Plans and elevat ions demonstrat ing compl iance with this condit ion MUST BE 

submit ted to the Cert i fy ing Authori ty for approval  pr ior to the issue of any 

Construct ion Cert i f icate.  
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(Reason: To ensure views are preserved to surrounding propert ies) 

 

The amended proposal was approved by the Land and Environment Court  3 

September 2020.   

 

Fol lowing the receipt of  the approval,  the appl icant has researched the approval  

for 8 Bay View Street and previous submissions received from that property and is 

of  the view that the photograph is not an accurate representat ion of the view 

impact.  

 
The appl icant has been through the plans for 8 Bay View Street as lodged with 

Counci l  and posi t ioned their  balcony in our model as wel l  as going through a few 

publ ic ly avai lable documents that contain drawings of the harbour out l ine and the 

approximate out l ine, plan and elevat ion of the Crystal  Palace at Luna Park.  The 

photograph provided by the neighbour appears to be taken at a lower height than 

that required by the Land and Environment Court ’s Planning Principle .  Possibly 

1m above the FFL of the ground f loor terrace. Note the balustrade in the photo is 
at  the edge of the planter which is a step down (approximately  300mm) from the 

terrace level .   

 

Consequent ly,  i t  is considered appropriate that a S4.55 be submit ted to reinstate 

the or iginal  roof form, and that the planning experts then ut i l ise the process to 

undertake a properly executed view assessment in accordance with the Land and 

Environment Court ’s Planning Principle.  

 
This Statement has been prepared pursuant to Sect ion 4.12 of the Environmental  

Planning and Assessment Act,  1979 and Clause 50 of the Environmental  Planning 

and Assessment Regulat ion, 2000. The purpose of this document is to descr ibe 

the exist ing improvements on the si te,  detai l  the proposed development,  review 

the appl icable planning regime relat ing to the proposal,  assess the degree of 

compl iance and examine the environmental  ef fects of the development when 

measured against the Evaluat ion Cri ter ia prescr ibed under Sect ion 4.15(1) of  the 
Environmental  Planning and Assessment Act,  1979. In respect of  the assessment 

of  the proposal,  where impacts are ident i f ied, measures proposed to mit igate any 

harm to environmental  amenity have been addressed in this report .  
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This report  should be read in conjunct ion with: 

•  Amended Archi tectural  plans prepared by MCK Archi tects;  

•  Amended Shadow diagrams prepared by MCK Archi tects;  

•  Survey Plan prepared by Hi l l  and Blume Surveyors Pty Ltd; 

 
 

  

Source: RPData 2020 
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2.0 The Site and Context 

 

      
Locat ion Plan  

Source: GoogleMaps 2020 

 

The si te is located approximately 0.9km south of the North Sydney CBD and within 

100m of Blues Point Road shopping str ip.   The immediate area is character ised by 

large single dwel l ings, at tached dwel l ings and semi-detached dwel l ings 

interspersed with larger medium densi ty resident ial  f lat  bui ldings.  The Harbour 

Subject site 
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Bridge and Opera House are direct ly opposi te the si te to the east across Lavender 

Bay.  The bui ldings tend to step down the slope obtaining views to the east of  

Lavender Bay, the Harbour,  Luna Park, Harbour Bridge and the Opera House and 
the foreshore reserves.   

 

The land fal ls steeply to the east with the street pattern general ly fol lowing the 

contours.  This creates a ser ies of terraces up slope general ly retained above the 

street and offer ing views to the east.   The subject s i te is located on the eastern 

side of Bay View Street south of the intersect ion with King George Street.  The si te 

has i ts f rontage to Bay View Street and backs onto Lavender Bay to the rear.   

 
The subject si te is set below Bay View Street and is current ly reached by a large 

external  concrete stair  between the bui lding and the street.   A substant ial  rock 

shelf  and ser ies of retaining wal ls and benched terraces occupy the si te from the 

street f rontage to the foreshore.  I t  is apparent that the si te has been signi f icant ly 

excavated and modif ied over t ime to accommodate the exist ing bui lding.  Simi lar ly,  

the neighbouring si tes have seen signi f icant excavat ion and modif icat ion both 

histor ical ly and over the recent past.    
 

  
Si te with 5m contour overlay Source: RPData 2020 
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Si te with 5m contour overlay Source: RPData 2020 

 

The subject si te is legal ly descr ibed as Lot 2 DP 167089 and is known as 5 Bay 

View Street,  Lavender Bay.  The si te has an area of approximately 717.2m2  and is 

regular in shape.   

 

The si te has an western boundary to Bay View Street of  approximately 11.885m 

and an eastern boundary to the foreshore of approximately 11.885m.  The common 
northern boundary is approximately 56.330m and the common southern boundary 

is 65.075m.   

 

The land fal ls f rom west to east across the si te from RL17.64 to RL0.93 (around 

16.71m).  A three storey free-standing resident ial  f lat  bui lding, containing six 

uni ts,   of  masonry construct ion current ly occupies the lot .    
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Subject si te pr ior to construct ion of 3 Bay View Street with the si te excavat ion of 7 

Bay View Street apparent.  

Source: RPData 2020 

 
The adjoining property to the north (7 Bay View Street) is a four storey resident ial  

f lat  bui lding with a pi tched roof stepping down from the street f rontage.  The 

bui lding is simi lar ly or iented to the east towards the views with extensive terraced 

landscaped gardens and pr ivate open space to the rear.   The bui lding is bui l t  wi th 

a 900mm - 1500mm setback for the common boundary with the common steps and 

walkway on the boundary with the subject s i te.  
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View west towards 7 Bay View Street interface. 

 

 
View north-west towards 7 Bay View Street interface.  
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View west towards 7 Bay View Street interface showing the excavated lower level  

below the ground level  of  the subject si te.  

 

The rear garden is excavated below the subject si te and most ly screened by an 

extensive boundary wal l  and the level  change between the si tes.  A number of 
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windows are located on the southern elevat ion which have cross-views across the 

subject si te.    

 

 
View east f rom the street f rontage towards 7 Bay View Street interface showing 

the excavated lower level  below the ground level  of  the subject si te.  
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Extract Hi l l  and Blume Survey 2018 

 

The adjoining property to the south (3 Bay View Street)  is a four level  dwel l ing 

current ly under construct ion.   

 

The dwel l ing has a f lat  roof,   stepping down from the street f rontage, and is 
simi lar ly or iented to the east towards the views with extensive terraced 

landscaped gardens and pr ivate open space to the rear.   The bui lding is bui l t  wi th 

a 900mm - 1500mm setback for the common boundary with the steps and walkway 

on the boundary with the subject si te.  

 

The rear garden is excavated below the subject si te and most ly screened by an 

extensive boundary wal l  and the level  change between the si tes.  A central  

Courtyard between the dwel l ing and garage is also excavated below the subject 
si te and most ly screened by an extensive boundary wal l .   A number of windows 

are located on the northern elevat ion which look towards the subject s i te.    
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View west of  the interface with 3 Bay View Street.  

 

 
View south-west of  the interface with 3 Bay View Street showing extensive 

boundary wal ls.  
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View south-west of  the interface with 3 Bay View Street showing extensive 
boundary wal ls and northern windows. 
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View east of  the interface with 3 Bay View Street showing extensive boundary 
wal ls and northern windows. 

 

The subject si te addresses two di f ferent f rontage condit ions. Bay View Street is 

or iented north-south with a signi f icant level  change between the bui ldings on the 

west (high) side and the bui ldings on the east ( low) side.  The bui ldings almost al l  

face east to benef i t  f rom the elevated posi t ion and the Harbour and City views.  
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To the east the subject si te fronts Lavender bay and steps down the si te to the 

foreshore. 

 
The bui ldings on the west (high) side are general ly 5 – 10m above the level  of  

Bay View Street and present two to three storeys.  This is in contrast to the 

bui ldings on the east ( low) side which present as single storey structures to the 

street.   This af fords the bui ldings on the west side an elevated posi t ion and the 

Harbour and City views over the top of the subject s i te.  

 

 
Si te aer ial  Source: RPData 2020 
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3.0 Approved Development 

 

A development appl icat ion DA No:55/19 was lodged with North Sydney Counci l  on 
1 March 2019.  Development appl icat ion 55/19, sought approval for the demol i t ion 

of the major i ty of  exist ing structures on si te (with the except ion of the pool and 

associated foreshore works),  and construct ion of an 6 storey resident ial  f lat  

bui lding containing f ive apartments (containing 2 x 2 bedroom units and 3 x 3 

bedroom apartments),  wi th car stacker for seven cars, at  No.5 Bay View Street,  

Lavender Bay as wel l  as anci l lary works to exist ing seawal l ,  pool  renovat ions, 

landscaping and stormwater works.  The appl icant f i led a Class 1 appeal against 

the deemed refusal  of  the DA on 28 August 2019. 
 

S34 Conference was held on 9 Apri l  2020 and an amended proposal was provided 

in response to the Statement of Facts and Content ions.  The amendments 

pr imari ly comprised a reduct ion from f ive apartments to three apartments.  The 

provision of a car l i f t  and the introduct ion of basement parking with a reduct ion 

from nine to six cars.    

 
During the discussions further amendments were undertaken which comprise the 

lowering of the roof  on the basis of  a submission received from the owner of 8 Bay 

View Street object ing to the loss of view of Lunas Park.  Due to the ear ly COVID 

19 restr ict ions the planning experts were unable to access the property at  8 Bay 

View Street to properly assess the view impacts in accordance with the Land and 

Environment Court ’s Planning Principle and had to rely on a single photograph 

provided by the owner of the property.  
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Photograph received from 8 Bay View Street 

 

This process led to the imposit ion of a condit ion of consent in the fol lowing terms; 

 

Plans on Site 

A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 

The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 

 

Plant structures on the roof required for the proper operat ion of the car l i f t  are 

exempted from this requirement.  

 

Plans and elevat ions demonstrat ing compl iance with this condit ion MUST BE 

submit ted to the Cert i fy ing Authori ty for approval pr ior to the issue of any 

Construct ion Cert i f icate.  
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(Reason: To ensure views are preserved to surrounding propert ies) 

 

The amended proposal was approved by the Land and Environment Court  3 

September 2020.   
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4.0 Proposed Amendment 

 

 
This sect ion should be read in conjunct ion with the amended archi tectural  plans 

prepared by MCK Archi tects.  

 

In summary the amended development proposes: 

 

•  Remove step in roof;  

•  Delete condit ion A2; 

 

A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 

The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 
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Detai l  Descr ipt ion 

 

Level 0  
 

 
Approved Level 0 
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Proposed S4.55 Level 0 
 

•  No change 
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 Level  1  

 

 
Approved Level 1  
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Proposed S4.55 Level 1  

 

 

•  No change 
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Proposed S4.55 Level 2  

 

 

•  No change; 
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Level 3    
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Proposed S4.55 Level 3 

 
 

•  No change; 
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Level 4    

 

 
Approved Level 4 

[I

\ \
-. M.W\\! / \

\P-.....
ill

ms- aA .Si. r-. $e
1-VVQ

MW--■i i v \ : ;
\( '•

■.

\\ i \
P® orH

E

8

\
\

;* =~i vi s«; m
<$) <1) \0 G

8 « Ho J -Y?)D . .ir„i • •). «
NPTt «Ki awes wttCAit o«Nai9 daieo w ap«b zmo



 
 
 
 
 

 
 

  
 
 

32 

 

 

 
Proposed S4.55 Level 4 
 

 

•  No change; 
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Roof Plan    

 

 
Approved Roof Plan 
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Proposed S4.55 Roof Plan 

 

Proposed Roof Plan Amendments 

 

•  Remove step in roof;  

•  Delete condit ion A2. 
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5.0 Planning Controls 

 

The proposed development has been assessed against the relevant requirements 
and guidel ines set by North Sydney Counci l .  These are contained within the:  

§  SEPP 55 - Remediat ion Of Land 

§  SEPP (BASIX) 2004 

§  North Sydney Local Environmental  Plan (LEP) 2013 

§  North Sydney Development Control  Plan (DCP) 2013  

 

5.1  SEPP 55 - Remediat ion Of Land 

 
Clause 7 (1) (A) of  SEPP 55 requires Counci l  to consider whether the land is 

contaminated.  The subject si te has an extended history of  resident ial  use.  I t  is 

considered unl ikely that any contaminat ion would exist  on the land. 

 

 

5.2 State Environmental  Planning Pol icy (Bui lding Sustainabi l i ty Index: BASIX) 
2004 

 
A BASIX Assessment was submit ted with the development appl icat ion and 

conf i rms that the proposal is committed to environmental  sustainabi l i ty measures.  

This aspect is unchanged by the proposed amendments. 

 
5.3  North Sydney Local Environmental  Plan 2013 
 

The subject si te is Zoned R3 –Medium Density Resident ial .  The speci f ic object ives 

of the zone are: 

 

Zone R3   Medium Density Resident ial  

 

1   Object ives of zone 

 

•   To provide for the housing needs of the community within a medium density 

resident ial  environment.  

•   To provide a var iety of  housing types within a medium densi ty resident ial  

environment.  

•   To enable other land uses that provide faci l i t ies or services to meet the day 

to day needs of residents.  
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•   To encourage the development of  s i tes for medium density housing i f  such 

development does not compromise the amenity of  the surrounding area or the 

natural  or cul tural  her i tage of the area. 

•   To provide for a sui table visual t ransi t ion between high densi ty resident ial  

areas and lower densi ty resident ial  areas. 

•   To ensure that a high level  of  resident ial  amenity is achieved and 

maintained. 

 

2   Permit ted without consent 

Environmental  protect ion works 

 

3   Permit ted with consent 

Attached dwel l ings; Boarding houses; Chi ld care centres; Community faci l i t ies;  

Dual occupancies (attached);  Dwel l ing houses; Group homes; Home-based chi ld 

care; Hostels;  Information and educat ion faci l i t ies;  Mult i  dwel l ing housing; 

Neighbourhood shops; Places of publ ic worship; Recreat ion areas; Respite day 

care centres; Roads; Semi-detached dwel l ings; Seniors housing 

 

4   Prohibi ted 

Any development not speci f ied in i tem 2 or 3 

 

The proposed development def ined as a resident ial  f lat  bui lding is prohibi ted in 

the R3 Medium densi ty zone.   The exist ing resident ial  f lat  bui lding provides 

exist ing use r ights on which the proposal rel ies to rebui ld.  

 
The proposal is assessed under the relevant clauses of this LEP in the table 

below.   

  

TABLE 1: Compl iance with North Sydney LEP 2013 

 

4.3   Height of  bui ldings 

(1)  The object ives of this clause are as fol lows: 

(a)  to promote development that conforms to and ref lects natural  

landforms, by stepping development on sloping land to fol low the 
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natural  gradient,  

(b)  to promote the retent ion and, i f  appropriate, sharing of exist ing 

views, 

(c)  to maintain solar access to exist ing dwel l ings, publ ic reserves and 
streets,  and to promote solar access for future development,  

(d)  to maintain pr ivacy for residents of exist ing dwel l ings and to 

promote pr ivacy for residents of new bui ldings, 

(e)  to ensure compatibi l i ty between development,  part icular ly at  zone 

boundaries, 

( f )   to encourage an appropriate scale and densi ty of  development that 

is in accordance with,  and promotes the character of ,  an area.  
(2)  The height of  a bui lding on any land is not to exceed the maximum 

height shown for the land on the Height of  Bui ldings Map. 

(2A)  Despite subclause (2),  the height of  the street elevat ion of any 

bui lding on land in Zone R2 Low Density Resident ial  that is also within 

a her i tage conservat ion area must not exceed 5.5 metres unless any 

adjoining bui ldings with the same street f rontage are at least 2 storeys 

high. 

(2B)  Despite subclauses (2) and (2A),  the maximum height of  a 
bui lding on land in the fol lowing zones with a si te area of less than 230 

square metres (excluding the area of any access handle, access way or 

r ight of  carr iageway) must not exceed 5.5 metres: 

(a)  Zone R2 Low Density Resident ial ,  

(b)  Zone R3 Medium Density Resident ial ,  

(c)  Zone R4 High Density Resident ial .  

(2C)  Despite subclause (2),  development consent may be granted to 
development on land ident i f ied as Land in St Leonards on the 

Except ions to Development Standards Map i f  the height of  a bui lding 

(excluding plant rooms and other simi lar structures) wi l l  exceed the 

maximum height shown for the land on the Height of  Bui ldings Map by 

no more than 3 metres. 

 

8.5m 

The exist ing resident ial  f lat  bui lding exceeds the 8.5m height control  

wi th a height of  10.45454m as a resul t  of  previous si te excavat ion 
which modif ied the slope of the land to accommodate the exist ing 
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bui lding.   

 

The approval   matches the height of  the exist ing bui lding with a height 

of  10.454m.  This aspect is unchanged by the proposed amendments. 
 

4.4   Floor space rat io 

(1)  The object ives of this clause are as fol lows: 

(a)  to ensure the intensi ty of  development is compatible with the 

desired future character and zone object ives for the land, 

(b)  to l imit  the bulk and scale of development.  

(2)  The maximum f loor space rat io for a bui lding on any land is not to 

exceed the f loor space rat io shown for the land on the Floor Space 

Rat io Map. 
 

 

The subject si te has no FSR control .  

 

5.6   Archi tectural  roof features 

(1)  The object ives of this clause are as fol lows: 

(a)  to permit  var iat ions to maximum bui lding height standards for roof 

features of visual  interest,  and 

(b)  to ensure that roof features are decorat ive elements and that the 

major i ty of  the roof is contained with in the maximum bui lding height 
standard. 

(2)  Development that includes an archi tectural  roof feature that 

exceeds, or causes a bui lding to exceed, the height l imits set by clause 

4.3 may be carr ied out,  but only with development consent.  

(3)  Development consent must not be granted to any such development 

unless the consent author i ty is sat isf ied that:  

(a)  the archi tectural  roof feature:  

( i )   comprises a decorat ive element on the uppermost port ion of a 
bui lding, and 

( i i )   is not an advert is ing structure, and 

( i i i )   does not include f loor space area and is not reasonably capable of 

modif icat ion to include f loor space area, and 
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( iv)   wi l l  cause minimal overshadowing, and 

(b)  any bui lding ident i f icat ion signage or equipment for servicing the 

bui lding (such as plant,  l i f t  motor rooms, f i re stairs and the l ike) 

contained in or supported by the roof feature is ful ly integrated into 
the design of the roof feature. 

The proposed development does not propose any archi tectural  roof 

features. 

5.9   Preservat ion of t rees or vegetat ion 

(1)  The object ive of this clause is to preserve the amenity of  the area, 
including biodiversi ty values, through the preservat ion of t rees and 

other vegetat ion. 

(2)  This clause appl ies to species or kinds of t rees or other vegetat ion 

that are prescr ibed for the purposes of this clause by a development 

control  plan made by the Counci l .  

Note. A development control  plan may prescr ibe the trees or other 

vegetat ion to which this clause appl ies by reference to species, size, 
locat ion or other manner.  

(3)  A person must not r ingbark, cut down, top, lop, remove, injure or 

wi l ful ly destroy any tree or other vegetat ion to which any such 

development control  plan appl ies without the authori ty conferred by: 

(a)  development consent,  or 

(b)  a permit  granted by the Counci l .  

(4)  The refusal by the Counci l  to grant a permit  to a person who has 

duly appl ied for the grant of  the permit  is taken for the purposes of the 
Act to be a refusal  by the Counci l  to grant consent for the carrying out 

of  the act iv i ty for which a permit  was sought.  

(5)  This clause does not apply to a tree or other vegetat ion that the 

Counci l  is sat isf ied is dying or dead and is not required as the habitat  

of  nat ive fauna. 

(6)  This clause does not apply to a tree or other vegetat ion that the 

Counci l  is sat isf ied is a r isk to human l i fe or property.  
(7)  A permit  under this clause cannot al low any r ingbarking, cutt ing 

down, topping, lopping, removal,  injur ing or destruct ion of a tree or 

other vegetat ion: 
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(a)  that is or forms part  of  a her i tage i tem or that is within a 

her i tage conservat ion area, or 

(b)  that is or forms part  of  an Aboriginal  object or that is within 

an Aboriginal  place of her i tage signi f icance, 
      unless the Counci l  is sat isf ied that the proposed act iv i ty:  

(c)  is of  a minor nature or is for the maintenance of the heri tage 

i tem, Aboriginal  object,  Aboriginal  place of her i tage signi f icance 

or her i tage conservat ion area, and 

(d)  would not adversely affect the heri tage signi f icance of the 

her i tage i tem, Aboriginal  object,  Aboriginal  place of her i tage 

signi f icance or her i tage conservat ion area. 
Note. As a consequence of this subclause, the act iv i t ies concerned wi l l  

require development consent.  The heri tage provisions of clause 5.10 

wi l l  be appl icable to any such consent.  

(8)  This clause does not apply to or in respect of :  

(a)  the clear ing of nat ive vegetat ion:  

( i )   that is authorised by a development consent or 

property vegetat ion plan under the Native Vegetat ion Act 

2003 ,  or 
( i i )   that is otherwise permit ted under Division 2 or 3 of 

Part  3 of  that Act,  or 

(b)  the clear ing of vegetat ion on State protected land (within the 

meaning of c lause 4 of Schedule 3 to the Native Vegetat ion Act 

2003)  that is authorised by a development consent  under the 

provisions of the Native Vegetat ion Conservat ion Act 1997  as 

cont inued in force by that clause, or 
(c)  t rees or other vegetat ion within a State forest,  or land 

reserved from sale as a t imber or forest reserve under the 

Forestry Act 1916 ,  or 

(d)  act ion required or authorised to be done by or under the 

Electr ic i ty Supply Act 1995 ,  the Roads Act 1993  or the Surveying 

and Spat ial  Information Act 2002 ,  or 

(e)  plants declared to be noxious weeds under the Noxious 

Weeds Act 1993 .  
Note. Permissibi l i ty may be a matter that is determined by or 

under any of these Acts.  
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(9)  [Not adopted] 

 

The proposal does not require the removal of  any signi f icant t rees. The 

palm trees which exist  on the si te are proposed to be retained and 
transplanted. 

 

This aspect is unchanged by the proposed amendments. 

5.10   Heri tage conservat ion 

Note. Heri tage i tems ( i f  any) are l isted and descr ibed in Schedule 5. 

Heri tage conservat ion areas ( i f  any) are shown on the Heri tage Map as 

wel l  as being descr ibed in Schedule 5. 

(1) Object ives 

The object ives of this clause are as fol lows: 

(a)  to conserve the environmental  her i tage of North Sydney,  
(b)  to conserve the heri tage signi f icance of her i tage i tems and 

heri tage conservat ion areas, including associated fabr ic,  sett ings 

and views, 

(c)  to conserve archaeological  s i tes,  

(d)  to conserve Aboriginal  objects and Aboriginal  places of 

her i tage signi f icance. 

(2) Requirement for consent 
Development consent is required for any of the fol lowing:  

(a)  demol ishing or moving any of the fol lowing or al ter ing the 

exter ior of  any of the fol lowing ( including, in the case of a 

bui lding, making changes to i ts detai l ,  fabr ic,  f in ish or 

appearance):  

( i )   a her i tage i tem, 

( i i )   an Aboriginal  object,  

( i i i )   a bui lding, work, rel ic or t ree within a her i tage 
conservat ion area, 

(b)  al ter ing a her i tage i tem that is a bui lding by making 

structural  changes to i ts inter ior or by making changes to 

anything inside the i tem that is speci f ied in Schedule 5 in 

relat ion to the i tem, 

(c)  disturbing or excavat ing an archaeological  s i te whi le 
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knowing, or having reasonable cause to suspect,  that the 

disturbance or excavat ion wi l l  or is l ikely to resul t  in a rel ic being 

discovered, exposed, moved, damaged or destroyed, 

(d)  disturbing or excavat ing an Aboriginal  place of her i tage 
signi f icance, 

(e)  erect ing a bui lding on land: 

( i )   on which a her i tage i tem is located or that is within a 

her i tage conservat ion area, or 

( i i )   on which an Aboriginal  object is located or that is 

within an Aboriginal  place of her i tage signi f icance,  

( f )   subdividing land: 
( i )   on which a her i tage i tem is located or that is within a 

her i tage conservat ion area, or 

( i i )   on which an Aboriginal  object is located or that is 

within an Aboriginal  place of her i tage signi f icance. 

(3) When consent not required 

However,  development consent under this clause is not required i f :  

(a)  the appl icant has not i f ied the consent authori ty of  the 

proposed development and the consent author i ty has advised the 
appl icant in wri t ing before any work is carr ied out that i t  is 

sat isf ied that the proposed development:  

( i )   is of  a minor nature or is for the maintenance of the 

her i tage i tem, Aboriginal  object,  Aboriginal  place of 

her i tage signi f icance or archaeological  s i te or a bui lding, 

work, rel ic,  t ree or place within the heri tage conservat ion 

area, and 
( i i )   would not adversely affect the heri tage signi f icance of 

the her i tage i tem, Aboriginal  object,  Aboriginal  place, 

archaeological  s i te or her i tage conservat ion area, or 

(b)  the development is in a cemetery or bur ial  ground and the 

proposed development:  

( i )   is the creat ion of a new grave or monument,  or 

excavat ion or disturbance of land for the purpose of 

conserving or repair ing monuments or grave markers, and 
( i i )   would not cause disturbance to human remains, rel ics,  

Aboriginal  objects in the form of grave goods, or to an 
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Aboriginal  place of her i tage signi f icance, or 

(c)  the development is l imited to the removal of  a tree or other 

vegetat ion that the Counci l  is sat isf ied is a r isk to human l i fe or 

property,  or 
(d)  the development is exempt development.  

(4) Effect of  proposed development on her i tage signi f icance 

The consent authori ty must,  before grant ing consent under this clause 

in respect of  a her i tage i tem or her i tage conservat ion area, consider the 

effect of  the proposed development on the her i tage signi f icance of the 

i tem or area concerned. This subclause appl ies regardless of whether a 

her i tage management document is prepared under subclause (5) or a 
her i tage conservat ion management plan is submit ted under subclause 

(6).  

(5) Heri tage assessment 

The consent authori ty may, before grant ing consent to any 

development:  

(a)  on land on which a her i tage i tem is located, or 

(b)  on land that is within a her i tage conservat ion area, or 

(c)  on land that is within the vicini ty of  land referred to in 
paragraph (a) or (b),  require a her i tage management document to 

be prepared that assesses the extent to which the carrying out of  

the proposed development would affect the her i tage signi f icance 

of the her i tage i tem or her i tage conservat ion area concerned. 

(6) Heri tage conservat ion management plans 

The consent authori ty may require,  af ter considering the heri tage 

signi f icance of a heri tage i tem and the extent of  change proposed to i t ,  
the submission of a her i tage conservat ion management plan before 

grant ing consent under this clause. 

(7) Archaeological  s i tes 

The consent authori ty must,  before grant ing consent under this clause 

to the carrying out of  development on an archaeological  s i te (other than 

land l isted on the State Heri tage Register or to which an inter im 

heri tage order under the Heri tage Act 1977  appl ies):  

(a)  not i fy the Heri tage Counci l  of  i ts intent ion to grant consent,  
and 

(b)  take into considerat ion any response received from the 
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Heri tage Counci l  wi thin 28 days after the not ice is sent.  

(8) Aboriginal  places of her i tage signi f icance 

The consent authori ty must,  before grant ing consent under this clause 

to the carrying out of  development in an Aboriginal  place of her i tage 
signi f icance: 

(a)  consider the effect of  the proposed development on the 

her i tage signi f icance of the place and any Aboriginal  object 

known or reasonably l ikely to be located at the place by means 

of an adequate invest igat ion and assessment (which may involve 

considerat ion of a heri tage impact statement),  and 

(b)  not i fy the local  Aboriginal  communit ies, in wri t ing or in such 
other manner as may be appropriate, about the appl icat ion and 

take into considerat ion any response received within 28 days 

after the not ice is sent.  

(9) Demol i t ion of nominated State her i tage i tems 

The consent authori ty must,  before grant ing consent under this clause 

for the demol i t ion of a nominated State her i tage i tem: 

(a)  not i fy the Heri tage Counci l  about the appl icat ion, and 

(b)  take into considerat ion any response received from the 
Heri tage Counci l  wi thin 28 days after the not ice is sent.  

(10) Conservat ion incent ives 

The consent authori ty may grant consent to development for any 

purpose of a bui lding that is a her i tage i tem or of  the land on which 

such a bui lding is erected, or for any purpose on an Aboriginal  place of 

her i tage signi f icance, even though development for that purpose would 

otherwise not be al lowed by this Plan, i f  the consent author i ty is 
sat isf ied that:  

(a)  the conservat ion of the her i tage i tem or Aboriginal  place of 

her i tage signi f icance is faci l i tated by the grant ing of consent,  

and 

(b)  the proposed development is in accordance with a her i tage 

management document that has been approved by the consent 

author i ty,  and 

(c)  the consent to the proposed development would require that 
al l  necessary conservat ion work ident i f ied in the her i tage 

management document is carr ied out,  and 
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(d)  the proposed development would not adversely af fect the 

her i tage signi f icance of the her i tage i tem, including i ts sett ing, or 

the her i tage signi f icance of the Aboriginal  place of her i tage 

signi f icance, and 
(e)  the proposed development would not have any signi f icant 

adverse effect on the amenity of  the surrounding area. 

 

The subject si te is not ident i f ied as being located within a her i tage 

conservat ion area and is not a her i tage i tem and is not in the visual  

catchment of  the proximate adjoins her i tage i tems. 

  

6.10   Earthworks 

(1)  The object ive of this clause is to ensure that earthworks for which 

development consent is required wi l l  not have a detr imental  impact on 
environmental  funct ions and processes, neighbouring uses, cul tural  or 

her i tage i tems or features of the surrounding land. 

(2)  Development consent is required for earthworks unless:  

(a)  the earthworks are exempt development under this Plan or 

another appl icable environmental  planning instrument,  or 

(b)  the earthworks are anci l lary to development that is permit ted 

without consent under this Plan or to development for which 
development consent has been given. 

(3)  Before grant ing development consent for earthworks (or for 

development involving anci l lary earthworks),  the consent authori ty must 

consider the fol lowing matters:  

(a)  the l ikely disrupt ion of,  or any detr imental  ef fect on:  

( i )   drainage patterns and soi l  stabi l i ty in the local i ty of  the 

development,  and 

( i i )   natural  features of,  and vegetat ion on, the si te and adjoining 
land, 

(b)  the effect of  the development on the l ikely future use or 

redevelopment of the land,  

(c)  the qual i ty of  the f i l l  or the soi l  to be excavated, or both,  

(d)  the effect of  the development on the exist ing and l ikely 

amenity of  adjoining propert ies, 
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(e)  the source of any f i l l  mater ial  and the dest inat ion of any 

excavated mater ial ,  

( f )   the l ikel ihood of disturbing Aboriginal  objects or rel ics,  

(g)  the proximity to,  and potent ial  for adverse impacts on, any 
waterway, dr inking water catchment or environmental ly sensi t ive 

area, 

(h)  any appropriate measures proposed to avoid, minimise or 

mit igate the impacts of the development.  

Note. The National Parks and Wildl i fe Act 1974 ,  part icular ly sect ion 86, 

deals with harming Aboriginal  objects. 

The proposal seeks to undertake excavat ion predominant ly below the 

bui lding. The excavat ion wi l l  be setback from al l  f rontages of the si te 

and si te boundaries to ensure the stabi l i ty above. Appropriate measures 
wi l l  be adopted in accordance with Counci l ’s requirements to ensure 

that the stabi l i ty of  adjoining propert ies are not compromised by the 

proposal.   A report  by JK Geotechnics is submit ted with the appl icat ion 

addressing these provisions and recommends that the proposal is 

sat isfactory. 

This aspect is unchanged by the proposed amendments. 

 

I t  can be seen from the table that the proposal compl ies with the relevant 

provisions of the LEP and the object ives of those provisions, where relevant.  
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4.4  North Sydney Development Control  Plan 2013 

 

The proposed development is assessed under the relevant controls of  DCP 2013 
as fol lows: 

 

North Sydney DCP 2013 

 

Part  B 

Sect ion 1 – Resident ial  Development 

1.2 Social  Amenity 

1.2.1    Populat ion Mix 

Object ives 

O1    To provide a mixed resident ial  populat ion in terms of age, 

gender,  household type and size, educat ion, income and 

employment,  and including households with chi ldren, households 

on low to moderate incomes, households with aged or disabled 

persons. 

O2    To ensure that dwel l ing yield achieves a densi ty that 

contr ibutes to energy eff ic ient design and resident ial  amenity.  

O3    To  encourage  the  provision  of   adaptable  housing  in  
new  developments  so  that residents can age in place. 

O4    To enable residents to age in place. 

Provisions 

P1     Achieve a dwel l ing yield that is consistent with Counci l ’s 

Resident ial  Development 

Strategy (2009),  being approximately:  

(a)    240m2  gross si te area per at tached dwel l ing or mult i -
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dwel l ing housing, or 

(b)    90m2  gross si te area per apartment within a resident ial  f lat  

bui lding. 

P2     Mult i -dwel l ing housing and resident ial  f lat  bui ldings 
containing less than 20 dwel l ings must include, at  least two of the 

fol lowing dwel l ing types: 

(a)    studio;  

(b)    1-bedroom; 

(c)    2-bedroom; and 

(d)    3-bedroom. 

P3     Despite P2 above, no more than 55% of al l  dwel l ings must 
comprise a combinat ion of both studio and 1-bedroom dwel l ings. 

P4     Resident ial  f lat  bui ldings containing 20 or more dwel l ings 

should provide a mix of  dwel l ing sizes in accordance with Table 

B-1.1. 

P5     Variat ions to the dwel l ing mix within P3 or P4 wi l l  not be considered, 

unless the appl icant can adequately demonstrate by an authori tat ive analysis of  

current and future market demand that the suggested mix is not reasonable. 

 

P6     A minimum of 15% of dwel l ings in mult i -dwel l ing housing and resident ial  

f lat  bui ldings that contain  more  than  5  dwel l ings  must  comprise  adaptable  

housing,  and  be designed  and  constructed  to  a  minimum  Class  C  
Cert i f icat ion  under  AS  4299  – Adaptable Housing. 

 

P7     Where adaptable housing is to be provided, the adaptable housing 

components must:   

(a)    be integrated into the overal l  design of the development,  and not be 

isolated; and 

(b)    not use a di f ferent standard of mater ials and f inishes to the remainder of 

the bui lding. 
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P8     Where adaptable dwel l ings are proposed, those dwel l ings must be clear ly 
ident i f ied as such on the submit ted development appl icat ion plans. 

 

P9     Provide indoor and outdoor spaces that meet the needs of di f ferent 

populat ion groups and bui ld f lexibi l i ty into communal space to meet changing 

needs. 

 

The approval  provides three apartments consistent with these densi ty provisions. 

 

This aspect is unchanged by the proposed amendments. 

1.2.2    Maintaining resident ial  accommodation 

Object ives 

O1    To ensure that developments do not resul t  in the loss of resident ial  

accommodation. 

Provisions 

P1 

Development,  whether i t  comprises new bui ldings or al terat ions/addit ions to 

exist ing bui ldings, should ensure that the exist ing resident ial  densi ty on si te is 

not reduced ( i .e.  that the number of dwel l ings, or the number of rooms/bed 

spaces in a boarding house, 
that existed on the si te is not reduced).  

 

The approval  reduces the exist ing dwel l ing numbers in order to improve the 

amenity of  the offer ing to achieve contemporary standards. 

 

This aspect is unchanged by the proposed amendments. 

1.2.3    Affordable housing 

 
Housing is considered affordable when households that are rent ing or purchasing 

are able to pay their  housing costs and st i l l  have suff ic ient income to meet other 

basic needs such as food, clothing, t ransport ,  medical  care and educat ion. 

 

Individuals working in key services on low-to-moderate incomes are f inding i t  

increasingly di f f icul t  to f ind affordable housing close to their  work places.  Over 



 
 
 
 
 

 
 

  
 
 

58 

t ime, these individuals may choose not to work in high cost areas that are too far 

f rom their  accommodation.  By increasing access to  af fordable  housing,  we  

work  towards  integrated  and  sustainable communit ies that funct ion in a way 

that benef i ts the whole community.  

 

Affordable housing can be provided by both the government and pr ivate sectors.   

More information about af fordable housing can be obtained from the Department 

of  Planning’s website.  

 

Object ives 

O1    To prevent the loss affordable housing within the LGA and displacement of  

social ly disadvantaged groups. 

 

O2    To encourage the provision of adaptable housing in new developments. 
 

Provisions 

 

P1     Development must avoid the loss of low cost accommodation in accordance 

with the provisions of the  Affordable Rental  Housing SEPP .   Where a loss occurs, 
the appl icant wi l l  be required to pay a monetary contr ibut ion for the replacement 

of  af fordable housing. 

 

P2     New affordable housing may be provided in accordance with the provisions 

of the Affordable Rental  Housing SEPP .  

 

The exist ing resident ial  f lat  bui lding does not fal l  wi thin the def ini t ion of 

af fordable housing. 

 
Rental  records have been provided which includes ful l  rental  ledgers of al l  uni ts,  

demonstrat ing that al l  rents have been above the median rent levels and the SEPP 

therefore does not apply.  

 

This aspect is unchanged by the proposed amendments. 

1.2.4 Housing for Seniors and Persons with a Disabi l i ty 

Not relevant.  

1.3     ENVIRONMENTAL CRITERIA 
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1.3.1    Topography 

Object ive 

O1    To ensure that the natural  topography and landform are maintained. 

Provisions 

P1     Development should not resul t  in the ground level   ( f in ished) being greater 

than 500mm above or below ground level  (exist ing).  

 

P2     Habitable rooms  (not including bathrooms, laundries  and  storerooms)  

should  be located above ground level  (exist ing). 

 
P3     New development should not resul t  in the removal or covering of rock 

outcrops, overhangs, boulders, sandstone plat forms or sandstone retaining wal ls.  

 

P4     Excavat ion should not occur within 1m of any property boundary.  Where 

excavat ion is required within 500mm of a property boundary, Counci l  must not 

grant development consent unless i t  is sat isf ied that the proposed excavat ion wi l l  

not resul t  in adversely impact ing upon the structural  integr i ty of  adjoining 

propert ies. 

 

Note:   In order to sat isfy Counci l  that the level  of  excavat ion is acceptable, i t  is 

recommended that appl icants submit  appropriate detai ls f rom a structural  

engineer.  

 
P5     The depth of soi l  around bui ldings must be suff ic ient to sustain trees as 

wel l  as shrubs and smal ler scale gardens.  

 

The proposal retains the exist ing rock wal ls on the foreshore and repairs and 

rebui lds them where required consistent with these provisions.  

 
Appropriate measures wi l l  be adopted in accordance with Counci l ’s requirements 

to ensure that the stabi l i ty of  adjoining propert ies are not compromised by the 

proposal.   A report  by JK Geotechnics is submit ted with the appl icat ion addressing 

these provisions and recommends that the proposal is sat isfactory.  

 

This aspect is unchanged by the proposed amendments. 
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1.3.2   Propert ies adjoining bushland 

Object ives  

O1 To ensure that development located within proximity of  land zoned E2 – 

Environmental  Conservat ion is compatible with long term conservat ion and 
management of Counci l ’s Bushland reserve system in accordance with Counci l ’s 

Bushland Plan of Management and other relevant legislat ion and pol ic ies.  

 

Provisions  

P1 Development on propert ies in proximity to bushland must be consistent with 

the requirements of Part  B: Sect ion 15 -  Bushland of the DCP.  

 
Note: Refer to the Bushland Buffer Map in Appendix 4 to this DCP to determine i f  

the subject property is located in proximity to bushland.  

P2 Maintain exist ing ground levels on land adjoining land zoned E2 – 

Environmental  Conservat ion .   

 

Not appl icable 

1.3.3 Propert ies on Bush Fire Prone Land 

Not appl icable 

1.3.4 Propert ies with a foreshore frontage 

 
Object ives  

O1 To promote a scale and form of development that enhances the scenic,  

environmental  and cul tural  qual i t ies of the foreshore.  

O2 To ensure that development considers coastal  processes, such as sea level  

r ise.  

 
O3 To ensure development is consistent with Counci l ’s Foreshore Access 

Strategy .   

Provisions  

P1 Development on land adjacent to the foreshore must be designed with regard 

to sea level  r ise.  

Note: Further information about sea level  r ise can be obtained from the 

Department of  Planning (www.planning.nsw.gov.au).   

 

P2 Development must be on land adjacent to the foreshore must be designed with 
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regard to the provisions of SREP (Sydney Harbour Catchment) 2005 and Sydney 

Harbour Foreshores and Waterways Area DCP (2005).   

P3 Development must not al ienate publ ic access to foreshores by the locat ion of 

foreshore structures.  

P4 Mature trees or signi f icant landscaping should not be removed in order to 

locate foreshore structures.  

P5 Sea wal ls,  rock outcrops or sandstone plat forms should not be removed or 

covered in order to locate foreshore structures.  

P6 Minimise disturbance of exist ing, surface and underground drainage to 

minimise run-off  into the water.   

P7 In accordance with Part  B: Sect ion 15 – Bushland and Part  B: 16 – Tree and 

Vegetat ion Management of the DCP, preserve exist ing trees and vegetat ion 

where-ever feasible and replace any tree or vegetat ion removed or damaged as 

part  of  development.   

P8 Natural  mater ials and colours should be used that blend with the water,  

foreshore sandstone and vegetat ion, for any foreshore structure.  

P9 Avoid the use of large areas of blank, hard or ref lect ive surfaces.  

P10 Bui ldings or structures must respect the topographical  features of the si te.   

 

The approval  has a scale and form that enhances the scenic,  environmental  and 

cul tural  qual i t ies of  the foreshore responding to the adjoining propert ies and 

desired future character.    

 

The approval  takes account of  sea level  r ise with the habitable areas located 
above RL2.0.   

 

This aspect is unchanged by the proposed amendments. 

1.3.5    Visual  Impact -  Access 

Object ives 

O1    To minimise adverse visual  ef fects as viewed from the harbour.  

 

Provisions 

P1     Landscaping should be used to soften the appearance of structures such 
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as incl inators.   

P2     Structures such as incl inators should be recessed below the ground level  
(exist ing).  

 

P3     The use of pathways and graded ramps is preferable to the use of 

incl inators for access.  Where incl inators are to be used, they must be minimised 

in length.  

 

Not appl icable.  

1.3.6    Views 

Due to North Sydney’s sloping topography and proximity to Sydney Harbour,  

v iews and vistas comprise special  elements that contr ibute to i ts unique 

character and to the amenity of  both pr ivate dwel l ings and the publ ic domain. 

 

New development has the potent ial  to adversely affect exist ing views.  

Accordingly,  there is a need to str ike a balance between faci l i tat ing new 
development whi le preserving, as far as pract icable, access to views from 

surrounding propert ies. 

 

When consider ing impacts  on  views,  Counci l   wi l l   general ly  not  refuse  a  

development appl icat ion on the grounds that the proposed development resul ts in 

the loss of views, where that development str ict ly compl ies with the bui lding 

envelope controls applying to the subject si te.  
 

Object ives 

O1    To protect and enhance opportuni t ies for vistas and views from streets and 

other publ ic places. 

 

O2    To protect and enhance exist ing views and vistas from streets and other 

publ ic spaces.  

 

O3    To provide addit ional  views and vistas from streets and other publ ic spaces 

where opportuni t ies ar ise.  

 

O4    To encourage view sharing as a means of ensuring equitable access to 
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views  f rom dwel l ings, whi lst  recognising development may take place in 

accordance with the other provisions of this DCP and the LEP. 

 

Provisions 

 

P1     Development should be designed such that views from streets and other 
publ ic places, as ident i f ied in the relevant area character statement (refer to Part  

C of this DCP), are not unreasonably obstructed. 

 

P2     Development should be designed so as to minimise loss of views from 

surrounding propert ies and to maintain or create views from other bui ldings or 

publ ic places. 

 

P3     Ensure that exist ing and proposed dwel l ings wi l l  have an out look onto trees 

and sky. 

 
P4     Where a proposal is l ikely to adversely af fect views from ei ther pr ivate or 

publ ic land, Counci l  wi l l  give considerat ion to the Land and Environment Court ’s 

Planning Principle for  v iew  sharing  establ ished  in  Tenacity  Consult ing  v  

Warr ingah  Counci l   [2004] NSWLEC 140.  The Planning Principle is avai lable to 

view on the Land and Environment Court ’s website (www.lawl ink.nsw.gov.au/ lec) .  

 

 

Amendments were undertaken which comprise the lowering of the roof on the 

basis of  a submission received from the owner of 8 Bay View Street object ing to 
the loss of view of Lunas Park.  Due to the ear ly COVID 19 restr ict ions the 

planning experts were unable to access the property at  8 Bay View Street to 

properly assess the view impacts in accordance with the Land and Environment 

Court ’s Planning Principle and had to rely on a single photograph provided by the 

owner of the property.  
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Photograph received from 8 Bay View Street 

 

This process led to the imposit ion of a condit ion of consent in the fol lowing terms; 

 

Plans on Site 

A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 

The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 

 

Plant structures on the roof required for the proper operat ion of the car l i f t  are 

exempted from this requirement.  

 

Plans and elevat ions demonstrat ing compl iance with this condit ion MUST BE 

submit ted to the Cert i fy ing Authori ty for approval  pr ior to the issue of any 
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Construct ion Cert i f icate.  

 

(Reason: To ensure views are preserved to surrounding propert ies)  

 

The amended proposal was approved by the Land and Environment Court  3 

September 2020.   

 

Fol lowing the receipt of  the approval,  the appl icant has researched the approval  

for 8 Bay View Street and previous submissions received from that property and is 

of  the view that the photograph is not an accurate representat ion of the view 

impact.  
 

The appl icant has been through the plans for 8 Bay View Street as lodged with 

Counci l  and posi t ioned their  balcony in our model as wel l  as going through a few 

publ ic ly avai lable documents that contain drawings of the harbour out l ine and the 

approximate out l ine, plan and elevat ion of the Crystal  Palace at Luna Park.  The 

photograph provided by the neighbour appears to be taken at a lower height than 

that required by the Land and Environment Court ’s Planning Principle .  Possibly 

1m above the FFL of the ground f loor terrace. Note the balustrade in the photo is 
at  the edge of the planter which is a step down (approximately  300mm) from the 

terrace level .   

 

Consequent ly,  i t  is considered appropriate that a S4.55 be submit ted to reinstate 

the or iginal  roof form, and that the planning experts then ut i l ise the process to 

undertake a properly executed view assessment in accordance with the Land and 

Environment Court ’s Planning Principle.  
 

1.3.7    Solar access 

Object ives 

 

O1    To ensure that al l  dwel l ings have reasonable access to sunl ight and 

dayl ight.  

 

Provisions 

 

P1     Developments should be designed and si ted such that solar access at the 
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winter solst ice (21st June) provides a minimum of 3 hours between the hours of 

9.00am and 3.00pm to: 

 

(a)    any solar panels;  

 

(b)    the windows of main internal  l iv ing 
areas;  

(c)    pr incipal  pr ivate open space areas; 

and  

(d)     any communal open space areas 

located on the subject property and any 

adjoining resident ial  propert ies. 

 
Note:  Main internal  l iv ing areas excludes bedrooms, studies, laundries, 

storage areas.  

 

P2     Despite P1 above, l iv ing rooms and pr ivate open spaces for at  least 70% of 

dwel l ings within a resident ial  f lat  bui lding should receive a minimum of 2 hours of 
solar access between the hours of 9.00am and 3.00pm at the winter solst ice (21st 

June).  

 

Ful l  shadow diagrams and axonometr ics have been prepared demonstrat ing 

compl iance with solar access requirements for the occupants of  the subject si te 

and the adjoining propert ies. 

 

1.3.8    Acoust ic pr ivacy 

 
Object ive 

 

O1    To ensure al l  residents are provided with a reasonable level  of  acoust ic 

pr ivacy. 

 

Control  

 

P1 

New dwel l ings shal l  be designed and constructed to comply with the cr i ter ia 
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specif ied in Table B-1.2 for al l  noise intrusion from external  noise sources 

( including mechanical  services noise from within the development i tsel f ) ,  wi th 

windows and doors closed: 

 
P2  Where mult iple dwel l ings are provided within the same bui lding, the bui lding 

shal l  be designed and constructed to comply with the requirements in Table B-1.3 

regarding acoust ic insulat ion of wal ls and f loors.  

 

P3     An acoust ic report  prepared by a cert i f ied acoust ic consultant must be 

submit ted and address the requirements to P1 where the proposal involves the 

construct ion of 4 or more new dwel l ings. 

 
P4     Bui ldings are to be designed and rooms posi t ioned to reduce noise 

transmission within and between dwel l ings. 

 

P5     Bedrooms should be designed so that wardrobes provide addit ional  sound 

buffer ing between rooms within the dwel l ing or between adjoining dwel l ings over 
and above the requirements in P2 above. 

 

P6     Windows and doors should be located away from external  noise sources, or 

buffers used where separat ion cannot be achieved. 

 

P7     Mater ials with low noise penetrat ion propert ies should be used where 

pract ical .  

 

P8     Locate bedrooms and pr ivate open spaces away from noise sources such 

as garages, dr iveways, mechanical  equipment and recreat ion areas. 

 
P9     Mechanical  equipment,  such as pumps, l i f ts or air  condit ioners should not 

be located adjacent to bedrooms or l iv ing rooms of dwel l ings on adjoining 

propert ies. 

 

P10   Where dwel l ings are located on busy roads the fol lowing construct ion 

techniques are to be considered for incorporat ion into the design of the 
development to reduce traf f ic noise within the dwel l ing: 
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(a)  cavi ty br ick wal ls;  

(b)   double glazing;  

(c) sol id core doors;  

 

(d) concrete f loors; and 

 

(e) recessed balconies.  

 

P11   Where possible,  avoid the use high br ick fences on busy roads.  High 

fences present a harsh and bland appearance to the street,  obstruct views from 

the footpath to gardens and dwel l ing entr ies, reduce amenity for pedestr ians and 

reduce casual survei l lance of the street.   Try to reduce acoust ic impacts through 

other acoust ic reduct ion measures. 

 

P12   Development on land which is on or is within 100m of a rai lway corr idor,  a 

road corr idor for a freeway, a tol lway, a transi t  way or any other road with an 
annual average dai ly t raf f ic volume of more than 40,000 vehicles (based on the 

traf f ic volume data publ ished on the website of the RTA) must consider the 

requirements of the DoP’s Development Near Rai l  Corr idors and Busy Roads – 

Inter im Guidel ine (19 December 2008) in accordance with cl .87(2) and cl .102(2) 

of  SEPP (Infrastructure) 2007 .    An acoust ic report  may be required to be 

prepared to demonstrate compl iance with this Guidel ine and the acoust ic 

requirements within cl .87(3) and cl .102(3) of  the SEPP  ( Infrastructure) 2007 .  

 

The proposal is has been designed to meet the acoust ic provisions of this clause. 

The proposal is not on a busy road or in a high noise environment.   The 
resident ial  f lat  bui lding wi l l  be constructed to meet the acoust ic requirements. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.3.9 Vibrat ion 

Not appl icable 

 

1.3.10  Visual  pr ivacy 

Object ives 

O1 

To ensure that exist ing and future residents are provided with a reasonable level  
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of visual  pr ivacy. 

Provisions 

 

Bui lding Separat ion  

P1     Provide visual  separat ion between any non-resident ial  use and dwel l ings.  

 

P2     Resident ial  f lat  bui ldings are to provide adequate separat ion between 

habitable rooms, balconies and non-habitable rooms, consistent with SEPP 65 .    

The relevant bui lding separat ion distances are reproduced in Table B-1.4. 

 

Windows  

P3     Locate windows to avoid direct or close views into the windows, balconies 

or pr ivate open space of adjoining dwel l ings. 

 

P4     Where windows are located with a direct out look to windows of an adjacent 

dwel l ing, the windows must be provided with a minimum si l l  height of  1.5m, or 

use f ixed obscure glazing or other pr ivacy devices. 
 

P5  Provide sui table screening structures to minimise overlooking from proposed 

dwel l ings to the windows, balconies or pr ivate open space of adjacent dwel l ings, 

to windows, balconies or pr ivate open space of dwel l ings within the same 

development.  

 

Decks, Pat ios and Terraces  

P6     Limit  the width and depth of any deck, pat io or terrace located greater than 
1m above ground level  (exist ing) where pr ivacy and loss of views is an issue and 

consider using screen devices where relevant.  

 

P7     Pr ivate or communal open spaces such as terraces, pat io,  gardens and the 

l ike are not permit ted on rooftops or garage roofs.  

 

P8     Despite P7 above, pr ivate or communal open spaces on roofs may be 

considered, but only i f :  

 

(a)  the space is designed such that there is no potent ial  for exist ing 

or  future overlooking of the space and subsequent noise and pr ivacy 
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issues; 

 

(b)  the space is setback at least 1m from the extent of  the external  

enclosing wal ls to the f loor level  below; and 

 

(c)  the space does not exceed 50% of the f loor area of the storey  

immediately below or 18m2, whichever is the lesser;  and 

 

(d)  there is no other appropriate ground level  space for outdoor 

recreat ion  of f  a pr imary l iv ing room. 

 

The proposal ut i l izes the boundary screening to maintain levels of  pr ivacy 

between the dwel l ings at the ground level  and lower levels.    

 

Where the l iv ing rooms are provided with balconies and terraces these have 

enclosing wal ls  to ensure pr ivacy to the adjoining dwel l ings. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4 Qual i ty Bui l t  Form 

1.4.1    Context 
Object ives 

O1  To ensure that  the  si te  layout  and  bui lding  design  responds  to  the 

exist ing character ist ics,  opportuni t ies and constraints of  the si te and within i ts 

wider context (adjoining land and the local i ty) .  

 

The proposal responds to i ts context and fol lows the form and si t ing of the 

exist ing resident ial  f lat  bui lding and adjoining bui ldings. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4.2    Subdivision pattern 

 
Object ives 

O1 To ensure that the character ist ic subdivision pattern remains apparent,  even i f  

lots are subdivided or amalgamated.  

 

Provisions 
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P1  Maintain lot  s izes, shape and or ientat ion ident i f ied in the relevant area 

character statement (refer to Part  C of the DCP), or i f  not ident i f ied in the 

relevant area character statement,  that are character ist ic of  the area. 

 
P2   Design and locate bui ldings to reinforce the character ist ic subdivision pattern 

in the neighbourhood ( i .e.  wal ls of  bui ldings are general ly bui l t  paral lel  to the 

property boundaries).  

 

P3  Where lots have been amalgamated, the bulk of  larger bui ldings must be 

art iculated through the use of bays or indents on the or iginal  lot  l ine. 

 

P4  Resident ial  f lat  bui ldings using single-aisle parking should not be constructed 

on lots with a street f rontage of less than 15m. I f  double-aisle parking is 
proposed, lots should have a street f rontage of not less than 18m. 

 

The proposal does not change the or iginal  subdivision pattern. 

 

1.4.3    Streetscape 

 

Object ives 

 

O1 To  ensure  that  footpaths,  kerb  and  gutter ing  and  street  t rees  contr ibute  

to  a consistent streetscape. 
 

Provisions 

 

P1     Al l  works within the road reserve must be undertaken in accordance with 
the  North Sydney   Counci l    Performance   Guide   (refer   to   Part    B:   Sect ion   

20   –   Publ ic Infrastructure) .  

 

P2     Al l  exist ing sandstone kerb and gutter ing must be retained and maintained. 

 

P3     Exist ing street t rees are to be retained and protected by avoiding  

excavat ion or bui lding within the dr ip l ine of the tree (refer to Part  B: Sect ion  16  

-  Tree and Vegetat ion Management) .  
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P4     Plant new trees of the same species that are present in the street,  or in 
accordance with guidel ines or strategies adopted by Counci l .  

 

P5     Maintain a nature str ip on-street i f  one exists. 

 

The proposal does not include works which effect the publ ic domain. 

1.4.4 Laneways 

 

Object ives 
 

O1 To ensure that laneways are funct ional ,  at tract ive, safe and comfortable 

places for use by residents as part  of  their  publ ic space and pedestr ian network. 

 

Provisions 

 

P1 Where a laneway is the pr incipal  f rontage to a property,  dwel l ings are to 

address the lane ( i .e.  do not conceal the front façade of such bui ldings behind 
high wal ls,  fences or garages).  

 

P2 The height of  bui ldings facing laneways should respect the width of the lane 

( i .e.  a one storey bui lding general ly provides the most appropriate scale).  A two 

storey bui lding anci l lary to the main dwel l ing may be permit ted adjacent to the 

laneway, but only i f :  

(a) the laneway does not comprise the si te’s pr imary frontage; and 
(b) the bui lding does not resul t  in any adverse impacts in terms of visual 

and acoust ic pr ivacy, overshadowing, her i tage and an area’s character.  

 

P3 Where a si te has a sole frontage to a laneway, any 2 storey component of  a 

bui lding must be set back at least 10m from the laneway boundary. 

 

P4 Dwel l ings addressing laneways are to be provided with a reasonable level  of  

pr ivacy through design and landscaping (e.g. the use of obscure glazing and 
medium height shrubs that part ial ly obscure windows).  

 

P5 Where car parking is only capable of being located at the boundary to the 
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laneway, only open car spaces or carports wi l l  be permit ted ( i .e.  rol ler doors are 

not permit ted).  

 

P6 No more than 50% of the width of a laneway frontage may be al located for car 
accommodation of any kind, or car park entrances. 

 

P7 Front fences are to be softened by plant ing trees and shrubs that hang over or 

through fences. 

 

P8 Exist ing trees on land that abut the laneway should be retained. 

 
P9 Al l  new and rebui l t  fences and structures ( including car parking spaces) must 

be setback 1.2m from the laneway frontage. This setback is to be landscaped with 

appropriate low maintenance plants. 

Not appl icable 

1.4.5 Si t ing 

 

Object ives 

 

O1 To maintain the character ist ic bui lding or ientat ion and si t ing. 
 

Provisions 

 

P1 Bui ldings are to be si ted in accordance with that descr ibed in the relevant area 

character statement (refer to Part  C of this DCP), or i f  not ident i f ied in the 

relevant area character statement si ted to relate to neighbouring bui ldings.  

 

P2 Site bui ldings within a single bui lding form, addressing the street.  
 

P3 Orient each external wal l  paral lel  to the corresponding boundary of the si te,  

unless another or ientat ion is character ist ic.  

The bui lding is si ted as a single form, stepping down the si te with the wal ls 

addressing the si te frontages and boundaries. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4.6 Setbacks 
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Object ives 

 

O1 To reinforce the character ist ic pattern of setbacks and bui lding or ientat ion 
within the street.  

 

O2 To control  the bulk and scale of bui ldings. 

 

O3 To provide separat ion between bui ldings. 

 

O4 To preserve the amenity of  exist ing dwel l ings and provide amenity to new 
dwel l ings in terms of shadowing, pr ivacy, views, vent i lat ion and solar access. 

 

Provisions 

 

Front 

P1 The front setback must match the al ignment of  the pr imary facades of bui ldings 

on adjoining propert ies. Where di f ferent setbacks occur,  the average of the 

setbacks of those pr imary facades is to be used. 
 

Side 

P2 Bui lding setbacks are to comply with the requirements set out in Table B-1.5. 

P3 Despite P2 above, Counci l  may grant consent to a development with a 0m 

setback to a side boundary. However,  Counci l  must not grant consent,  unless the 

appl icant has sat isfactor i ly addressed the quest ions ident i f ied in the Land and 

Environment Court  Planning Principle Bui lding to the side boundary in resident ial  
areas establ ished in 

Galea v Marr ickvi l le Counci l  [2003] NSWLEC 113 and considerat ion has been 

given to that statement.  The Planning Principle is avai lable to view on the Land 

and Environment Court ’s website (www.lawl ink.nsw.gov.au/ lec).  The relevant 

quest ions are summarised as fol lows: 

(a) Is the street character ised by terrace housing? Bui lding to the boundary 

is only considered appropriate in streets where the exist ing form of 

development is character ised by attached dwel l ings, semi detached 
dwel l ings and mult i  dwel l ing housing (e.g. vi l las and townhouses).  
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(b) What is the height and length of the wal l  on the boundary? The length 

and height of  any wal l  bui l t  to the boundary should be minimised to l imit  

any adverse impacts in terms of overshadowing and visual pr ivacy. 

(c) Has the appl icant control  over the adjoining si te(s) or the agreement of 
their  owners? Unrestr icted access should be made to al l  components of a 

bui lding which is bui l t  to the boundary to ensure that those components can 

be adequately maintained over i ts l i fe.  

(d) What are the impacts on the amenity and/or development potent ial  of  

adjoining si tes? I t  must be adequately demonstrated above al l  else that 

bui lding to the boundary wi l l  not resul t  in any adverse amenity impacts or 

development potent ial  of  adjoining si tes. 
(e) Are there arrangements in place for the maintenance of the wal l  or 

gutters? Access and maintenance arrangements should be in place before a 

development appl icat ion is assessed by Counci l  to avoid disputes later on. 

P4 Where possible,  s ide setbacks should match those on adjoining propert ies, or,  

i f  adjoining propert ies are not character ist ic,  wi th setbacks ident i f ied in the 

relevant area character statement.  

 

Rear 
P5 Provide rear bui lding setbacks that match those on adjoining propert ies, or,  i f  

adjoining propert ies are not character ist ic,  wi th setbacks ident i f ied in the relevant 

area character statement.  

1.5m and 3.5m BHP for side and rear boundaries 

The proposal increases the exist ing street setbacks on the northern port ion of the 

by demol ishing the garage and external  stairs.   The side setbacks to the north and 

south are increased to 1500mm, consistent with the provisions of this clause and 

the context.    The proposal is considered to be character ist ic and compatible to 
the bulk and scale of i ts context.  

 

The proposal provides a 16m - 25m rear setback which is the character of  i ts 

locat ion and provides a setback consistent with each of i t ’s neighbours. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

 

1.4.7 Form, massing and scale 
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Object ives 

 

O1 To ensure the size of new bui ldings are consistent with surrounding, 
character ist ic bui ldings and they are not signi f icant ly larger than character ist ic 

bui ldings. 

 

Provisions 

 

P1 The height of  bui ldings is not to exceed that st ipulated within cl .4.3 to NSLEP 

2012. 
 

P2 Where appl icable, the number of storeys within a bui lding should be consistent 

with that ident i f ied in the relevant area character statement (refer to Part  C of this 

DCP). 

 

P3 The f inished f loor height of  the ground f loor level  should not exceed 1m above 

ground level  (exist ing),  measured vert ical ly at  any point.  

 
P4 Finished f loor to cei l ing heights are a minimum of 2.7m. A lesser height may 

be permit ted by Counci l ,  but only where the appl icant can sat isfactor i ly 

demonstrate that the dwel l ing is capable of receiving sat isfactory natural  dayl ight 

and vent i lat ion (e.g. shal low apartments with large amounts of window area). 

 

P5 Facades of bui ldings which face any publ ic street should not be dominated by 

large expanses of glass ( i .e.  facades should incorporate smal ler door and window 
openings, so that glass does not dominate the façade).  

 

P6 Anci l lary bui ldings (e.g. garages, carports,  garden sheds, etc) are a much 

smal ler scale than the resident ial  bui lding. 

 

P7 Resident ial  f lat  bui ldings should use a pi tched roof form to ref lect the 

prevai l ing roof typology or that ident i f ied in the relevant area character statement 

(refer to Part  B of the DCP).  
 

P8 Despite P7 above, Counci l  may consider approval of  a resident ial  f lat  bui ldings 
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with a f lat  roof,  but only where:  

(a) the development compl ies with the height requirements under P1 above; 

and 

b) where the top-most storey has been setback to comply with a 36 degree 
angle back from the top edge of the storey located immediately below (refer to 

Figure B-1.4).  

The proposal is consistent with the controls and character statement. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4.8 Bui l t  form character 

Object ives 

 
O1 To ensure that the design of new bui ldings ref lects and reinforces, or is 

complementary to,  the exist ing character of  the local i ty. 

 

Provisions 

General  

P1 Where a bui lding is part  of  a uni form group of bui ldings of simi lar character,  

locate any addit ions or al terat ions to the rear and not vis ible from the street or 

any publ ic place. 
Counci l  may permit  al terat ions and addit ions to the front of  a bui lding, but only 

where those al terat ions and addit ions contr ibute to,  or are sympathet ic to the 

character of  those bui ldings. 

 

P2 Where a bui lding is to be located amongst bui ldings having a consistent 

façade, repeat the size, locat ion and proport ions of window, door openings and 

other dist inct ive features such as roof form. 

 
P3 Balconies are to be incorporated within the bui lding envelope. 

 

P4 Where al terat ions and addit ions are proposed to any resident ial  

accommodation relying on exist ing use r ights,  they must not resul t  in the: 

(a) mater ial  loss of v iews from other propert ies or publ ic places, or  

(b) mater ial  overshadowing of other propert ies or publ ic places, or 

(c) mater ial  loss of pr ivacy to other propert ies, or  
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(d) increasing of the overal l  bui lding height,  or  

(e) landscaped area of the development being below the requirements set 

out in the DCP, or further decrease the landscaped area where the 

landscaped area is already below the requirements of the DCP, or 
( f )  s i te coverage of the development exceeding the requirements set out in 

this DCP or further increase the si te coverage where the si te coverage is 

already above the requirements of this DCP. 

 

Attached Dwel l ings /  Mult i -dwel l ing Housing 

P5 The layout of  the development must not resul t  in a gun-barrel  form (e.g. long 

perpendicular dr iveways f lanked by dwel l ings).  
 

P6 Where pract ical ,  each dwel l ing should be provided with an individual  entrance 

from a publ ic street or publ ic place. 

 

P7 Developments should invoke a tradi t ional  row housing form front ing the street.  

 

Resident ial  Flat  Bui ldings 

P8 Bui lding facades should be modulated in plan and elevat ion and art iculated to 
reduce the appearance of the bui lding’s bulk and to express the elements of the 

bui lding's archi tecture. 

The proposal is not located amongst bui ldings with a consistent form or of  s imi lar 

character.    

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4.9 Dwel l ing entry 

 

Object ives 
O1 To provide a sense of address. 

 

O2 To provide safe access to dwel l ings and securi ty for residents.  

 

Provisions 

 

P1 The front door of  dwel l ings and at least one window to a habitable room must 
be or iented to the street.  
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P2 Dwel l ing entr ies should be clear ly ident i f iable from the street,  have adequate 

l ight ing and have direct access from the street f rontage (e.g. do not conceal or 

substant ial ly recess dwel l ing entr ies).  
 

P3 Street numbering must be clear ly visible from the pr imary street f rontage. 

 

P4 In mult i -dwel l ing developments, each dwel l ing must be clear ly marked by 

number and indicate at communal entry points (e.g. a stair  or l i f t  lobby) the 

numbers of the dwel l ings that are accessed from that entry point.  

 
P5 Where mult iple external  dwel l ing entr ies are provided to a single bui lding, the 

bui lding should be detai led or art iculated so that individual dwel l ings can be easi ly 

ident i f ied from the street and avoid unintent ional entry.  

 

P6 Mult i -dwel l ing developments should provide disabled access through the 

pr incipal  entrance to the bui lding, in accordance with Part  B: Sect ion 12 – Access 

to this DCP. 

The proposal provides a clear ly ident i f iable street entry and habitable rooms 
addressing the street.    

 

 
West Elevat ion opening to Bay View Street  
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This aspect of  the approval is unchanged by the proposed amendment.  

1.4.10 Roofs 
 

Object ives 

O1 To ensure the provision of a character ist ic roof typology though the use of 

simi lar forms, shapes and mater ials.  

 

Provisions 

P1 Bui ldings should incorporate a pi tched roof,  except where another roof form is 
ident i f ied in an area character statement (refer to Part  C of this DCP) for the 

neighbourhood, or as being compatible with the character ist ic roof form for the 

neighbourhood. 

 

P2 Roofs should be simi lar in form and ut i l ise simi lar mater ials to those ident i f ied 

in the relevant area character statement (refer to Part  C of the DCP), or  i f  not 

ident i f ied in the relevant area character statement that posi t ively relates 

neighbouring bui ldings. 
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P3 Roofs should be pi tched general ly between 25 degrees and 36 degrees, and 

preferably within the lower end of this range at an angle or 27-28 degrees. 

 
P4 Despite P3 above, Counci l  may grant consent to a bui lding with a roof pi tch 

less than 25 degrees to maintain views or to correspond with a part icular bui lding 

design. 

 

P5 Flat or ski l l ion roofs may be considered, where they are provided to the rear of  

bui ldings and not seen from the pr imary street f rontage. 

 
P6 Use terracotta t i les,  s late or corrugated i ron where appropriate.  

 

P7 Avoid locat ing solar panels on the street elevat ion of a roof.  They should be 

located towards the rear of  the property as far as possible.  

 

P8 Minimise roof project ions and internal ise roof access. 

 

P9 I f  an att ic is proposed, i t  must not exceed more than 50% of the f loor area of 
the storey, immediately below. 

The proposal provides a pi tched roof form which is stepped down the si te to 

promote view sharing and fol lowing the form of the roof of  the exist ing bui lding 

and i ts neighbours. The roof above the entry level  is f lat  rm to provide for view 

sharing with the propert ies to the west on the high side of Bay View Street.  

1.4.11 Dormers 

The roof l ine of a bui lding is one of i ts most dominant features and i t  is important 

that any proposal to change the shape, pi tch cladding or ornament of  a roof is 

very careful ly considered. This is part icular ly important within her i tage 
conservat ion areas, where the change to one property can have an adverse effect 

on the appearance or character of  a whole street.  

 

Tradi t ional ly,  dormers were conceived and constructed as part  of  the or iginal  

bui lding design, but many have been added at a later date to al low the better use 

of at t ic space. Whether by design or accident,  dormers were usual ly 

accommodated without general ly upsett ing the balance of the roof.  Recent ly 
however,  dormers have been incorporated with the sole purpose of maximising of 
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f loor space as the pr imary considerat ion.  

 

Object ives 

O1 To ensure that the locat ion, design, pi tch and scale of any dormer is 
appropriate to the bui lding and roof form to which i t  is at tached, is in character 

with the area and does not resul t  in any negat ive impacts on the amenity of  

adjoining propert ies. 

 

Provisions 

P1 Dormers must be appropriate to the style of  bui lding to which i t  is at tached. 

 
P2 Dormers must not be placed on the street elevat ion of a bui lding. 

 

P3 Despite P1, Counci l  may permit  a dormer on the street elevat ion of a bui lding, 

but only where i t  can be adequately demonstrated that:  

(a) i t  wi l l  not resul t  in any signi f icant impacts on pr ivacy to adjoining 

propert ies; 

(b) i t  wi l l  not detract f rom the coherence of  the streetscape; 

(c) surrounding propert ies have dormers visible from the street;  and 
Note: For the purpose of this subsect ion, surrounding propert ies are 

def ined as those propert ies in the immediate vicini ty which are visible when 

standing opposi te the subject bui lding. 

(d) i t  wi l l  not resul t  in any adverse impacts to signi f icance of any heri tage 

i tem of her i tage conservat ion area. 

 

P4 A dormer’s style should ref lect that which is character ist ic in the 
neighbourhood. 

 

P5 Dormers must not have a roof pi tch exceeding 36 degrees. 

 

P6 Dormers wi l l  not be permit ted, i f  i t  resul ts in the need to al ter the pi tch or r idge 

height of  the roof to accommodate the dormers. 

 

P7 Dormers must not exceed a height of  more than 1.5m from i ts base to i ts r idge. 
 

P8 Dormers must not comprise more than 1/3 of the width of the roof plane upon 
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which they are placed. 

 

P9 Dormers must be contained within the relevant bui lding envelope applying to 

the land. 
 

P10 Dormers must not project above any part  of  the r idge of the roof plane to 

which the dormer is at tached. 

 

P11 Balconies are not permit ted off  dormers which are located on any street 

elevat ion, excluding rear laneways. Balconies off  dormers may only be considered 

in any other instance, providing there are no pr ivacy impacts.  
P 

12 The sides of dormers must not contain glass. 

Not appl icable.  

1.4.12 Colours and mater ials 

 

Object ives 

O1 To ensure new bui ldings ref lect and reinforce the exist ing and desired 

character of  a local i ty.  

 
Provisions 

P1 Bui ldings should use colours, f in ishes and mater ials ident i f ied in the relevant 

area character statement (refer to Part  C of the DCP), i f  provided. 

 

P2 Natural  colours and muted and earth tones should be used for major areas of 

the bui lding, such as wal ls and roof,  wi th stronger colours restr icted to smal ler 

features, such as window frames, doors and decorat ive features.  

 
P3 Avoid the extensive use of ref lect ive glass, ref lect ive metal  and plast ics on the 

exter ior of  bui ldings. 

 

P4 Bui ldings should incorporate a high proport ion of masonry to glass as fol lows - 

i f  a vert ical  or hor izontal  l ine is drawn in any posi t ion on any façade i t  should not  

pass over more than 50% of glass, or 75% of clear opening and glass. 

 
P5 Solar panels should be integrated into dwel l ing design where possible. 
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The proposal adopts f inishes and mater ials which are character ist ic of  the local i ty 

and consistent with the area character statement.   The proposal is consistent with 

the provisions of this clause. 

 
This aspect of  the approval is unchanged by the proposed amendment.  

    

1.4.13 Balconies -  Apartments 

Object ives 

O1 To ensure the provision of funct ional  pr ivate open space for apartments. 

Provisions 

P1 Apartments must be provided with at least one balcony with a minimum depth 

of 2m and a minimum area of 8m2  (n.b. best pract ice standard for balcony size is 
15% of the f loor area of the apartment).  

P2 I f  an apartment is not provided with a balcony, the size of the apartment 

should be increased by a minimum of 8m2  ( i .e.  the apartment size being increased 

by the minimum balcony size).  

P3 Balconies must be incorporated within bui lding envelope (as speci f ied by 

setbacks and or bui lding height plane) and should not be located on roofs,  

podiums or be cant i levered. 
P4 Balconies should be integrated into the overal l  archi tectural  form and detai l  of  

the bui lding. 

P5 No balconies, verandahs or the l ike are to project over the publ ic domain. 

P6 Where a proposal involves the conversion of an exist ing commercial  bui lding, 

and that commercial  bui lding’s envelope does not comply with the setback and/or 

bui lding envelope controls for the si te,  any new balcony must not project beyond 

the exist ing bui lding’s envelope. 

P7 Balconies should not be enclosed. 
P8 Notwithstanding P7, Counci l  may permit  the enclosure of a balcony, but only i f :  

(a) the bui lding is predominant ly character ised by enclosed balconies; or 

(b) i f  the bui lding is not predominately character ised by enclosed balconies, 

subject to the approval of  a balcony strategy for the bui lding. 

P9 A balcony strategy should:  

(a) include detai ls out l ining the size, scale and choice of mater ials of  the 

proposed enclosure/s);  and 

(b) be adopted by the body corporate before being submit ted to Counci l .  
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The proposal provides compl iant balconies to each of the proposed apartments. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.4.14 Front fences 
This subsect ion of the DCP appl ies to fences which are located between the front 

property boundary and the street elevat ion of the bui lding. 

Object ives 

O1 To ensure that f ront fences contr ibute to a character ist ic pattern of fences. 

O2 To enable causal survei l lance of the publ ic domain, minimising the potent ial  

for cr iminal  act iv i t ies to occur.  

O3 To provide visual  and acoust ical  pr ivacy. 
O4 To minimise their  dominance on the street and contr ibute to a garden sett ing. 

Provisions 

P1 Front fences and side fences located between the street f rontage and i ts 

respect ive bui lding l ine are not to exceed 1m in height.  Where si tes have a dual 

street f rontage, considerat ion may be given to higher side fences to provide 

pr ivacy. 

P2 Fences should be designed and constructed with mater ials simi lar to those 

ident i f ied in the relevant area character statement (refer to Part  C of the DCP), i f  
provided. 

P3 The design of the fence should not obscure views of the bui lding and garden 

areas from the street.  

P4 Transparent fences ( i .e.  comprising no more than 50% sol id construct ion – 

measured vert ical ly across i ts ent i re length) must not exceed 1.5m in height,  

unless otherwise indicated in this DCP. 

P5 Sol id fences (e.g. masonry, lapped and capped t imber,  brushwood) must not 

exceed 1m in height,  unless otherwise indicated in this DCP. 
P6 Despite P4 and P5 above, Counci l  may permit  a higher fence in the fol lowing 

instances: 

(a) Where the scale and or her i tage value of the property are appropriate for a 

higher fence, Counci l  may al low a fence up to 1.5m in height but only where that 

part  of  the fence over 1.2m is of  open construct ion. 

(b) Where traf f ic noise is l ikely to cause an adverse impact on the pr ivacy of the 

residence, Counci l  may permit  a fence up to 1.8m in height of  sol id construct ion 
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on land front ing the fol lowing streets: 

P7 Fences should incorporate setbacks from the boundary of the si te and be 

art iculated to minimise their  v isual  impact.  

P8 Must not reduce the signi f icance of any her i tage i tem or her i tage conservat ion 
area. 

P9 Soften the appearance of sol id fences by:  

(a) providing a cont inuous landscaped area of not less than 600mm wide on the 

street side of the fence or 

(b) the use of openings, var iat ion in colour,  texture or mater ials to create visual  

interest.  

P10 Match the height of  t ransparent fences (such as metal  gr i l le)  to the 
character ist ic 

height in the street.  

The front masonry wal l  is extended to the north in the same form and mater ials 

consistent with the area character statement. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5 Qual i ty Urban Environment 

1.5.1 High qual i ty resident ial  accommodation 

Object ives 

O1 To provide a high level  of  internal  amenity for those who reside in the bui lding. 
Provisions 

P1 Dwel l ings within mult i  dwel l ing housing or resident ial  f lat  bui ldings must be 

designed 

to provide the fol lowing minimum internal  areas: 

(a) Studio 40m2  

(b) 1 bedroom 50m2  

(c) 2 bedrooms 80m2  
(d) 3+ bedrooms 100m2  

P2 Include courtyards, balconies and gardens as the pr incipal  open space area for 

residents.  

P3 Communal corr idors must have a minimum width of 2m to faci l i tate movement 

( i .e.  no r ight angled corners).  

P4 No more than 10 dwel l ings are to be accessible from a single common lobby 

space. 

P5 Avoid the use of double loaded corr idors. 
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P6 The depth of a habitable room from a window, providing l ight and air  to that 

room, must not exceed 10m. 

P7 Apartments must provide a minimum width of 4m. An apartment ’s width should 

increase relat ive to an increase in i ts depth.  
P8 The depth of a single aspect apartment must not exceed 8m from a window. 

P9 The habitable space serviced by a window is no more than 10 t imes the glazed 

area of the window. 

P10 At least 60% of apartments are to be provided with cross vent i lat ion ( i .e.  

window openings that face di f ferent direct ions. Refer to Figures B-1.5 – B-1.8).  

For apartments with no cross vent i lat ion, cei l ing fans must be provided. 

P11 The amount of  glazing on eastern and western elevat ions is to be minimised 
and incorporate external  shading devices. 

 

The proposal meets these requirements with al l  uni ts cross vent i lated.  Communal 

open space is provided on the foreshore with an accessible path of t ravel .   

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.2 Lightwel ls and Vent i lat ion 

Object ives 

O1 To ensure that dwel l ings are provided with suff ic ient natural  solar access and 
vent i lat ion, where the provision through convent ional means ( i .e.  windows) is 

adversely restr icted or compromised. 

Provisions 

P1 Counci l  does not support  the use of l ightwel ls for the provision of l ight and 

vent i lat ion to dwel l ings. However,  Counci l  may consent to the use of l ightwel ls,  

but only i f  the fol lowing cr i ter ia are sat isfactor i ly met: 

(a) the l ightwel l  does not provide the pr imary source of natural  dayl ight and 

vent i lat ion to any habitable room of a dwel l ing within the development;  and 
(b) the dimensions of the l ightwel l  comply with the bui lding separat ion 

requirements set out in P5 to s.1.3.10 to Part  B of the DCP (e.g. i f  non-habitable 

rooms face into a l ightwel l  under 12m in height,  the l ightwel l  should measure 6m x 

6m in plan);  and Part  B Page B1-25 

(c) the l ightwel l  is direct ly connected at ground level  to streets or lanes in 

bui ldings greater than 30m in height to al low air  movement in the l ightwel l ;  and 

(d) al l  bui lding services (e.g.  ut i l i ty instal lat ions, pipes, cabl ing and the l ike) are 
concealed and not overlooked by pr incipal  l iv ing rooms or bedrooms; and 
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(e) the l ightwel l  is ful ly open to the sky.  

P2 Despite P1(b) above, a lesser dimension may be considered, but only i f  i t  can 

be sat isfactor i ly demonstrated that acoust ic pr ivacy, visual  pr ivacy and dayl ight 

access to al l  dwel l ings can be provided. 
P3 Alternat ive methods of vent i lat ion of dwel l ings may be considered, but only i f  i t  

can be sat isfactor i ly demonstrated that there is no impact on pr ivacy, noise, and 

f i re safety.  

P4 I f  an al ternat ive method of vent i lat ion is proposed, submit  a vent i lat ion report  

by a cert i f ied vent i lat ion consultant in accordance with the AS 1668, which 

recommends that the minimum natural  cross vent i lat ion rate of air f low should be 

60L/s and the minimum removal of  excess heat should be 10 air  changes per hour,  
to provide reasonable comfort  to occupants.  

 

The proposed internal  courtyard has been raised in height and increased in 

dimension to meet these provisions. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.3 Safety and securi ty 

Object ives 

O1 To ensure a high level  of  personal safety for people who use or visi t  the 
bui lding. 

Provisions 

P1 Maximise views of the street and dwel l ing entr ies and communal areas within 

the development ( f rom dwel l ing entr ies, windows and balconies).  

P2 Limit  the number of dwel l ings sharing one entry or lobby to 10 dwel l ings. 

P3 Maintain sight l ines along pathways ( i .e.  avoid bl ind corners or hiding places).  

P4 Use design, mater ials and features (such as street furni ture, pavers, fencing 

and landscaping) to clear ly dist inguish publ ic,  communal and pr ivate domains. 
P5 In publ ic areas, use mater ials that discourage vandal ism ( i .e.  non-porous 

surfaces such as glazed ceramics or t reated masonry).  

P6 Instal l  locks on doors and windows, viewers to doors. 

P7 Rol ler shutters should not be instal led on windows or doors. 

P8 Provide l ight ing to communal areas ( laundries, garbage storage, pathways, 

lobbies, 

car parking areas and stairwel ls).  
P9 Locate shared faci l i t ies in areas that wi l l  be wel l  used. 
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The proposal has been designed to meet the CEPTED principles and provides 

securi ty and passive survei l lance. The proposal compl ies with this provision. 

 

This aspect of  the approval  is unchanged by the proposed amendment.  

1.5.4 Vehicular Access and Car Parking 

Object ives 

O1 To provide adequate on-si te car parking for residents. 

O2 To ensure adequate access for al l  vehicles.  

O3 To maintain garden sett ings. 

O4 To minimise adverse visual  impacts on the appearance of the street or 

bui lding. 

Provisions 
Quant i ty 

P1 Comply with the parking requirements within Part  B: Sect ion 10 – Car Parking 

and Transport  to this DCP. 

Locat ion 

P2 Al l  parking associated with mult i  dwel l ing housing and resident ial  f lat  bui ldings 

must be provided underground ( i .e.  wi thin a basement).  

P3 Al l  parking for at tached dwel l ings, detached dwel l ings, dual occupancies or 
semidetached dwel l ings must not be provided underground, unless si te condit ions 

dictate that this is the only or most appropriate solut ion for parking provision.  

P4 Where securi ty doors/gates are proposed, an intercom system to faci l i tate 

visi tor/service access to underground parking areas must be provided. 

P5 Design accessways, dr iveways and parking areas to:  

(a) enable vehicles to enter the parking space or garage in a single turning 

movement;  

(b) enable vehicles to leave the parking space in no more than two turning 
movements;  

(c) enable vehicles to avoid queuing on publ ic roads;  

(d) comply with AS 1428.2 Design for Access and Mobi l i ty;  and 

(e) comply with the requirements of vehicular crossings and dr iveways as set out 

in 

s.20.4 to this Part  of  the DCP. 

P6 Parking areas must be designed to enable cars to enter and leave the si te in a 

forward direct ion. 
P7 Driveway and pedestr ian access must be separated. 
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P8 The use of car spaces within a development is restr icted to the occupiers of 

that development.  

P9 Visi tor car parking spaces must be designated as common property.  

P10 Garages, carports or other l ike parking structures must not be located 
between the pr imary street f rontage and the pr imary street façade of the bui lding. 

P11 A single car parking space ( i .e.  not wi thin a garage, carport  or other 

structure) may be located between the pr imary street f rontage and the pr imary 

street façade of the bui lding, but only i f :  

(a) no other on-si te parking exists or is possible; 

(b) no rear laneway exists to provide vehicle access from the laneway rather than 

from the street;  
(c) no demol i t ion or part ial  demol i t ion of the property is required to cater for the 

space; 

(d) any excavat ion required is minimal in comparison to the area of the parking 

space; 

(e) on-street parking is constrained by commuter parking and/or RTA clearways; 

( f )  the parking space is uncovered; 

(g) porous mater ials are used for the parking space’s surface;  

(h) landscaped area compl ies with the minimum requirements under s.1.5.5 to this  
Part  of  the DCP, or i f  i t  is already less than the minimum requirement,  the 

landscaped area is not further reduced; 

( i )  adequate space to f i t  vehicles within the property boundary exists to avoid 

overhang onto the footpath; 

( j )  i t  compl ies with AS 2890.1.  

Access 

P12 Provide vehicular access, direct ly f rom a publ ic road, to any al lotments to be 
created by subdivision. 

P13 Where si te has frontages to both a street and a rear laneway, vehicular 

access should be provided from the laneway rather than the street.  

P14 Do not compromise streetscape, bui lding form and landscaped area, or 

her i tage signi f icance through the provision of vehicle access. 

P15 Where there is no parking on an or iginal  lot ,  and on-si te parking is not 

character ist ic,  do not introduce vehicle access from the street. 

P16 Limit  the width of vehicle access to 2.5m and locate to one side of the 
property,  or to side or rear of  the bui lding i f  possible. 

P17 Provide a minimum of 5.5m between gates or doors to parking areas and the 
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boundary to al low a car to stand within the property boundary whi le the 

gates/doors are opening. 

P18 I f  securi ty gates/doors are to be used, provide an intercom to al low access for 

vis i tors.  
P19 Set back any development,  including fences, at  least 1.2m from a boundary 

with a laneway to provide adequate turning space.  

P20 Widen the laneway, as required, for at tached dwel l ing development or 

resident ial  f lat  bui ldings.  

The parking arrangements are provided by l i f t  to a basement consistent with these 

provisions.  An at grade visi tor space is provided. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.5 Si te Coverage 

Object ives 

O1 To ensure that development is balanced and in keeping with the opt imum 

capacity of  the si te with no over development. 

O2 To ensure that development promotes the exist ing or desired future character 

of  the neighbourhood. 

O3 To control  s i te densi ty.  

O4 To l imit  the bui lding footpr int  so as to ensure adequate provision is made for 
landscaped area and pr ivate open space.  

Provisions 

P1 Maximum si te coverage must be in accordance with Table B-1.6. 

45% 

P2 For the purposes of P1, the fol lowing i tems are considered to const i tute si te 

coverage: 

(a) bui ldings as def ined by the EPandA Act 1979;  

(b) garages and carports;  
(c) sheds; 

(d) enclosed /  covered balconies, decks, pergolas and the l ike;  

(e) swimming pools,  spa pools and the l ike:  

( f )  other structures including: 

( i )  permanent BBQ structures; 

( i i )  cabanas; 

( i i i )  external  staircases; 
( iv)  gazebos; 
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(v) greenhouse/glasshouse; 

(vi)  plant rooms; 

(vi i )  rainwater tanks; 

(vi i i )  ramps; 
( ix)  garbage storage faci l i t ies.  

However,  s i te coverage excludes: 

(g) any basement;  

(h) any part  of  an awning that is outside the subject si te;  

( i )  any eaves; 

( j )  unenclosed balconies, decks, pergolas and the l ike;  

(k) paving and pat ios (porous and non-porous);  
( l )  dr iveways and car stand areas (porous and non-porous);  

(m) water features; or  

(n) anything else def ined as landscaped area. 

The exist ing resident ial  f lat  bui lding has a si te coverage of 46% (330m2 ) .   This is 

non-compl iant with the controls but is consistent with the character of  the area.  

The proposal improves the si te coverage at 50% (365m2 )  which is in excess of 

450% si te coverage requirement by 43m2 .  This is ostensibly within the area of the 

Level 0 accommodation which is below ground level  but i t  is proposed to 
landscape this exist ing element to amel iorate i ts impact and al low inf i l t rat ion of 

rainwater.  

 

This aspect of  the approval is unchanged by the proposed amendment.  

 

1.5.6 Landscape Area 

Object ives 

O1 The speci f ic object ives of the landscaped area controls are to:  

(a) promote the character of  the neighbourhood; 
(b) provide useable pr ivate open space for the enjoyment of residents;  

(c) provide a landscaped buffer between adjoining propert ies;  

(d) maximise retent ion and absorpt ion of surface drainage water on si te;  

(e) minimise obstruct ion to the underground f low of water;  

( f )  promote substant ial  landscaping, including trees which wi l l  grow to a minimum 

height of  15m; 

(g) control  s i te densi ty;  
Part  B 
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Page B1-29 

(h) minimise si te disturbance; 

( i )  contr ibutes to streetscape and amenity;  and 

( j )  al lows l ight to penetrate between bui ldings.  
Provisions 

P1 Provide minimum landscaped area and maximum un-bui l t  upon areas must be 

in accordance with Table B-1.7. 

Landscaped are 40%  (min)  Un-bui l t  upon area 15% (max) 

P2 For the purposes of P1, 

(a) Landscaped area is considered to comprise al l  parts of  a si te used for growing 

plants,  grasses and trees, but does not include any bui lding, structure or hard 
paved areas; and 

(b) the fol lowing i tems are considered to const i tute un-bui l t  upon area: 

( i )  any part  of  a basement which does not comprise si te coverage; 

( i i )  unenclosed balconies, decks, pergolas and the l ike; 

( i i i )  paving and pat ios (porous and non-porous);  

( iv)  dr iveways and car stand areas (porous and non-porous);  or 

(v) water features. 

However,  un-bui l t  upon area excludes: 
(vi)  anything else def ined as si te coverage; or  

(vi i )  anything else comprising landscaped area. 

Note: To ensure that landscaped areas sat isfactor i ly meet the object ives of the 

control ,  they should have a soi l  depth in excess of 300mm. 

P3 Avoid creat ing landscaped areas that are broken into a ser ies of smal l  

f ragmented unusable areas. 

P4 Establ ish a signi f icant landscaped sett ing for pathways and paved areas. 
P5 Use plant ing to create a buffer against cold winter winds (general ly wester ly),  

or to direct cool ing breezes in summer (general ly north easter ly),  into l iv ing areas 

of dwel l ings. 

P6 Locate dr iveways and pathways at least 500mm from common boundaries. 

P7 Provide screen plant ing, including trees, within the 1.5m setback from the 

common boundary. 

P8 Retain exist ing mature vegetat ion and trees and show what measures are to be 

implemented to protect this vegetat ion during construct ion (refer to Part  B: 
Sect ion 16 

– Trees and Vegetat ion Management of  the DCP). 
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P9 Vegetat ion and landscape elements should be selected and designed to avoid 

overshadowing exist ing solar panels or roof spaces which are capable of 

accommodating solar panels.  

P10 Use pervious mater ials or stepping stones where pathways are incorporated 
within side setbacks. 

The exist ing resident ial  f lat  bui lding has a landscaped area of 22.7% (163m2 ) .   

This is non-compl iant with the controls.   The proposal improves the landscaped 

area to reach compl iance at 39% (277m2 )  which is short  of  40% requirement by 

9m2 .    The proposal is signi f icant ly improved from the exist ing and consistent with 

the context in this aspect.  

 

The exist ing resident ial  f lat  bui lding has an un-bui l t  upon area of 30% (220m2 ) .   
This is non-compl iant with the controls.   The proposal improves the un-bui l t  upon 

area to reach compl iance at 15% (112m2 )  which is consistent the maximum of 15% 

requirement.  

 

 

This aspect of  the approval is unchanged by the proposed amendment.  

 

1.5.7 Excavat ion 
Object ives 

O1 To retain exist ing vegetat ion and al low for new substant ial  vegetat ion and 

trees. 

O2 To minimise the adverse effects of  excavat ion on the amenity of  neighbouring 

propert ies. 

O3 To minimise excavat ion and si te disturbance so as to retain natural  landforms, 

natural  rock faces, sandstone retaining wal ls and the l ike and to retain natural  

water runoff  patterns and underground water table and f low patterns.  
O4 To ensure the structural  integr i ty of  adjoining propert ies. 

Provisions 

P1 Development that includes excavat ion must not be carr ied out unless: 

(a) the development is in accordance with and promotes the object ives to this 

subsect ion; and 

(b) land stabi l i ty of  the si te and adjoining land is preserved; and 

(c) the natural  drainage patterns of the land and catchment wi l l  not be disrupted; 
and 
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(d) adverse effects on other propert ies are avoided or minimised. 

P2 Consent must not be granted to a development for the purposes of at tached 

dwel l ing, dual occupancy, dwel l ing house or semi-detached dwel l ing where any 

associated garage or car parking is located in a basement.  
P3 Notwithstanding P2, Counci l  may grant consent to a dwel l ing house, dual 

occupancy, at tached dwel l ing or semi-detached dwel l ing incorporat ing a basement 

garage or car parking, but only where i t  can be demonstrated: 

(a) that the development sat isf ies the object ives of this subsect ion; and 

(b) that the ent i re basement is located ent i rely within the footpr int  of  the bui lding 

above; and 

(c) there is no al ternat ive locat ion on the si te to accommodate the required level  
of  car parking. 

P4 Consent must not be granted to a development for the purposes of mult i  

dwel l ing housing or resident ial  f lat  bui ldings in any resident ial  zone, where the 

excavat ion for any associated garages, car parking, plant rooms or anci l lary 

storage and access thereto exceeds 70% of the si te area. 

P5 Where pract ical ,  

(a) a minimum of 50% of the un-excavated area should be located at the rear of  

the si te.  Si tes with dual or rear lane frontages, this area may be relocated to al low 
bui ldings to address the secondary frontage. 

(b) a minimum of 30% of the unexcavated area should be located within the front 

setback. 

(c) a minimum 1.5m wide str ip of  landscaped area should be located along at least 

one side boundary. A minimum 1.5m wide str ip should be provided along both 

boundaries where the si te width permits.  

P6 Basement car parks where permit ted, must not extend to the ful l  width of a 
si te.  

The proposal development has the excavat ion for any associated garages, car 

parking, plant rooms or anci l lary storage and access thereto below 70% of the si te 

area consistent with these provisions. 

 

The proposal has wel l  in excess of the 50% of the unexcavated si te area to the 

rear.   

 

A 1500mm landscaped str ip is located along the northern boundary.  
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This aspect of  the approval is unchanged by the proposed amendment.  

1.5.9 Front gardens 

Object ives 
O1 To maximise water inf i l t rat ion on a si te. 

O2 To soften the bui l t  form. 

Provisions 

P1 The ent i re front setback must not be paved or concreted. 

P2 Where car parking and dr iveways are located in the front yard, use the 

minimum amount of  paving as pract icable.  

P3 Al low pr ivate gardens to merge with those adjoining and support  the landscape 

character of  the area. 
P4 Plant t rees and shrubs that wi l l  hang over or through fences. 

P5 Complement the exist ing landscape character of  the street,  including street 

plant ing undertaken through Counci l ’s Street Tree Strategy (refer to Part  B: 

Sect ion 16 – Tree and Vegetat ion Management to the DCP). 

P6 Design front gardens that wi l l  soften and complement the view of bui ldings 

from the street and surrounding propert ies. 

P7 Avoid medium height,  dense plant ing around dwel l ing entr ies. 

Not appl icable.  
 

1.5.10 Private and Communal Open Space 

Object ives 

O1 To ensure residents are provided with a reasonable level  of  outdoor amenity.  

O2 To ensure pr ivate open space is of  suff ic ient size to be useable.  

Provisions 

P1 Must provide minimum private open space areas in accordance with Table B-

1.8. 
25m2  at  ground level  

3 bed 20m2  

P2 Usable pr ivate open space areas should be located to the rear or over the 

northern port ion of the si te to maximise pr ivacy and solar access. 

P3 Where pr ivate open space areas are to be provided at ground level ,  i t  must 

have a minimum dimension of 4m, or a minimum dimension of 2m where provided 

above ground level .  

P4 Private open spaces should be located such that they are direct ly accessible 
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off  a main l iv ing area of the dwel l ing. 

P5 In addit ion to the requirements of P1, mult i -dwel l ing developments are 

encouraged to provide communal open space areas to encourage social  

interact ion. 
Notes: I t  is considered best pract ice to provide communal open space areas in the 

order of  25% to 30% of the si te area. A reduct ion in this requirement could be 

considered acceptable where pr ivate open spaces in excess of the minimum 

requirements are provided. 

Ground f loor communal open space sat isf ies the requirement being 190.5m2   or 

26%.   

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.11 Swimming pools and spas 

Object ives 

O1 To minimise the visual  impact of  swimming pools and spas. 

O2 To minimise the acoust ic impacts on residents of adjoining propert ies. 

O3 To minimise the use of potable water suppl ies. 

Provisions 

P1 Pools,  spas and any associated structures (such as pool coping levels,  

surrounding decks and the l ike) are not to exceed 500mm above ground level  
(exist ing).  

Compl iance with this requirement requires the appl icant to i l lustrate the proposed 

RLs against spot RL’s provided on the si te survey plan.  

P2 The appl icat ion must be accompanied by cross sect ion plans of the proposed 

pool through both axis demonstrat ing proposed f inished levels of  the pool and 

surrounds in relat ion to exist ing ground levels,  the boundaries of the si te,  and the 

ground levels (exist ing) on adjacent si tes.  

P3 Pools and any associated structure must be set back a minimum of 1.2m from 
any property boundary. 

P4 Pools and any associated structures must be set back a minimum of 6m from 

any habitable room within a dwel l ing on an adjoining property. 

P5 Where i l luminat ion of the pool is proposed, use low level  l ight ing only and 

direct away from adjoining propert ies. 

P6 Locate any associated pool equipment in close proximity to the pr incipal  

dwel l ing. 
P7 A water tank must be instal led and be of suff ic ient capaci ty to ensure that the 
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pool can be topped up to the manufacturer ’s recommended level  wi thout the need 

to rely on potable water suppl ies. This requirement is over and above any 

addit ional  requirements associated with P3, P4 and P5 to s.1.6.9 to this Part  of  

this DCP relat ing to water conservat ion and water tanks. The tank must be fed by 
down pipes from a minimum of 50m2 of roof area of the dwel l ing on the si te.  The 

size of the water tank must be provided in accordance with that speci f ied in Table 

B-1.9. 

P8 A pool cover must be instal led where a proposed development includes a 

swimming pool or spa. 

The proposed pool sat isf ies these requirements being located at ground level  

wi thin the foreshore area.  

 
This aspect of  the approval is unchanged by the proposed amendment.  

1.5.12 Tennis courts 

Object ives 

O1 To minimise adverse effects on residents of adjoining propert ies. 

Provisions 

P1 Must be setback a minimum of 1.5m from any property boundary. 

P2 Must be setback a minimum of 6m from any habitable room of a dwel l ing on an 

adjoining property.  
P3 A landscape screen should be provided between a tennis court  and adjoining 

propert ies and the colour of  any associated fencing should be black to blend with 

landscaping and to minimise disrupt ion to views.  

P4 Must not be f loodl i t .  

P5 Al l  stormwater run-off  must drain to Counci l ’s stormwater system. 

P6 The surface of the tennis court  should not be located more than 500mm above 

or below ground level  (exist ing).  

Not appl icable 
 

1.5.13 Garbage storage 

Object ives 

O1 To minimise any adverse effects on residents and the wider community by 

ensuring 

that adequate garbage storage and holding areas are provided which are 

convenient ly 

accessible for residents and garbage contractors.  



 
 
 
 
 

 
 

  
 
 

99 

Waste Receptacles 

P1 On-si te garbage storage areas must be provided which are capable of 

accommodating at least the number of garbage and recycl ing bins indicated in 

Table B-1.10. 
1 x 60l   and 1 x 240l 

 

P2 Notwithstanding the rates to P1, Counci l  may permit  a reduct ion in the number 

of bins required, but only i f  a garbage compactor is required or proposed to be 

incorporated within the development.  

P3 Al l  mult i -dwel l ing developments containing a l i f t  must provide: 

(a) a garbage chute leading to a central  garbage storage room that has a waste 
compact ion uni t  at tached with a minimum compact ion rat io of  at  least 2:1; and 

(b) a recycl ing room with a minimum dimension of 1.5m square on each level  of  

the bui lding with at least one point of  access to the garbage chute, which is 

provided with ei ther:  

( i )  shelving appropriate to hold a minimum of 4 x 50 l i t re recycl ing creates; 

or 

( i i )  space to accommodate 1 x 140 l i t re bin.  

for the separate col lect ion of recyclable mater ials.  
P4 Mult i -dwel l ing developments which do not contain a l i f t ,  but propose to 

incorporate a garbage chute, must comply with the requirements of P3(a) and 

P3(b).  

P5 A garbage storage area should be located within 2m of the street boundary. 

P6 Notwithstanding P4 above, a garbage storage area may be located anywhere 

on a si te,  but only i f  a garbage col lect ion area, capable of accommodating al l  of  

the required bins for the ent i re development is located within 2m of the street 
boundary. 

Locat ion 

P7 I f  the garbage storage area is to be the col lect ion point,  provide clear and 

unimpeded access that is no more than 2m from the street boundary entrance to 

the si te.  

P8 Ensure that the garbage storage area is easi ly accessible from al l  parts of  the 

bui lding and from the col lect ion area. 

P9 Locate and design garbage storage areas to complement the streetscape. 
P10 Ensure garbage/recycl ing bins wi l l  not be visible from the street in the 

garbage storage area. 
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P11 Where possible integrate garbage storage areas with the bui lding. 

P12 Do not place structures for garbage storage areas that are more than 1m high 

on the boundary or within the front bui lding l ine. 

P13 Garbage faci l i t ies are to be designed and constructed in accordance with 
Counci l ’s 

Waste Faci l i ty Guide (refer to Appendix 3 of this DCP).  

The garbage faci l i t ies are provided on Level 3 in accordance with these 

provisions. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.14 Site faci l i t ies 

Object ives 
O1 To ensure that si te faci l i t ies are unobtrusive, integrated into developments, 

provide for needs of residents and reduce impact of  development on the 

environment.  

Provisions 

P1 Provide open air  c lothes drying faci l i t ies in a sunny locat ion, which is 

adequately screened from streets and publ ic places and receives no less than 2 

hours of direct sun per day. 

P2 Provide a lockable mai lbox, for each dwel l ing, close to the main pedestr ian 
entry to the dwel l ing or bui lding. 

P3 Provide no more than one telecommunicat ions/TV antenna per resident ial  

bui lding. 

P4 Provide anci l lary storage faci l i t ies within resident ial  f lat  bui ldings at the rates 

out l ined in Table B-1.11 and l inked to each dwel l ing through provisions of the 

relevant Strata Plan (at least 50% within the apartment).  

The resident ial  f lat  bui lding is provided with si te faci l i t ies and storage consistent 

with the controls.  
 

This aspect of  the approval is unchanged by the proposed amendment.  

1.5.15 Servicing of new lots 

Object ives 

O1 To ensure new lots are adequately serviced. 

Provisions 

P1 Appl icant ’s must demonstrate how the si te is to be serviced for gas, water,  

electr ic i ty,  drainage, sewerage, telephone and storm water removal,  including any 
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easements that need to be created and pract ical  access for long term 

maintenance. 

P2 Al l  new al lotments must provide gravi ty drainage to the nearest street gutter or 

interal lotment drainage system. 

Not appl icable.  

1.6 Eff ic ient use of Resources 

1.6.1 Energy eff ic iency 

Object ives 

O1 To ensure that developments minimise their  use of non-renewable energy 

resources. 

Provisions 

P1 A BASIX Cert i f icate is required to be submit ted with al l  resident ial  

development types nominated under SEPP (Bui lding Sustainabi l i ty Index: BASIX) 
2004. 

Note: BASIX assessments and cert i f icates can be obtained on-l ine at 

www.basix.nsw.gov.au 

P2 Where al terat ions affect more than hal f  the total  volume of the or iginal  bui lding 

(measured over the roof and the external  wal ls),  achieve the targets in s.1.6 to 

this Sect ion of the DCP for the whole of the bui lding. 

P3 Consider the fol lowing issues when assessing the energy rat ing of bui ldings 

and whether any of these issues prevent the achievement of  the energy rat ings: 
(a) or ientat ion or shape of the block;  

(b) exist ing overshadowing due to ei ther the surrounding terrain or exist ing 

development;  

(c) topography, geology or geo-technical  constraints preclude energy saving 

design such as slab-on-ground construct ion; 

(d) conf l ict  wi th requirements or guidel ines in relat ion to pr ivacy, area character,  

bui lding design, bulk and scale or her i tage considerat ions set out in the LEP or 
the DCP. 

P4 Where the proposed development involves the instal lat ion of any of the 

fol lowing: 

(a) hotwater systems; 

(b) clothes dr ier;  

(c) dishwasher;  

(d) f ixed air  condit ioning systems ( including reverse cycle systems);  
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(e) f ixed heat ing systems; 

they must have a minimum energy star rat ing of 3.5 stars.  

See submit ted BASIX cert i f icat ion 

1.6.2 Passive solar design 

Object ives 
O1 To ensure that si te layout and bui lding or ientat ion al lows for maximum solar 

access to dwel l ings, especial ly to l iv ing areas, and are adapted to local  cl imat ic 

condit ions and prevai l ing si te character ist ics. 

Provisions 

P1 To achieve maximum solar access or ient the bui lding within 20o west of  north 

to 30o  east of  north. 

P2 Adapt si te layout and bui lding or ientat ion to local  cl imat ic condit ions and 
prevai l ing si te character ist ics,  such as exist ing overshadowing, plant ing and 

slope. 

P3 Locate the main dayt ime l iv ing areas (e.g. fami ly,  dining and meal rooms) on 

the northern side of dwel l ings. 

P4 Orient the long axis or length of the bui lding to the norther ly aspect.  

P5 Ensure windows of l iv ing areas that face north wi l l  receive at least three hours 

of sunl ight between 9am and 3pm over a port ion of their  surface during the winter 

solst ice. 

The si te is east facing and slopes down to the east providing the resident ial  f lat  
bui lding with a good northern aspect.   The design of the bui lding has taken this 

into account in order to adapt the si te layout and or ientat ion of the bui lding to the 

local  c l imat ic condit ions. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.6.3 Thermal Mass and Insulat ion 

Thermal mass is the abi l i ty of  a mater ial  to absorb heat energy. Mater ials l ike 

concrete, br icks and t i les are deemed to have a high thermal mass, as they 
require a lot  of  heat energy to change their  temperature. Lightweight mater ials 

such as t imber have low thermal mass. More thermal mass results in more even 

range in inside air  temperature. Appropriate use of thermal mass throughout your 

home can make a big di f ference to comfort  and heat ing and cool ing bi l ls.  

Thermal mass is not a subst i tute for insulat ion. Thermal mass stores and re-

radiates heat whereas insulat ion stops heat f lowing into or out of  the bui lding. A 

high thermal mass mater ial  is not general ly a good thermal insulator.  
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Insulat ion acts as a barr ier to heat f low and is essent ial  to keep your home warm 

in winter and cool in summer. A wel l - insulated and wel l  designed home wi l l  

provide year-round comfort ,  cutt ing cool ing and heat ing bi l ls by up to hal f .  This,  in 

turn, wi l l  reduce greenhouse gas emissions.  
Object ives 

O1 To achieve more even, year-round average temperature, making the dwel l ing 

more comfortable to l ive in and resul t ing in less demand for art i f ic ial  heat ing or 

cool ing. 

Provisions 

P1 To maximise natural  heat ing, provide f loor ing that wi l l  absorb heat f rom the 

winter sun 
( i .e.  A concrete slab f loor on the ground offers the best thermal massing 

propert ies, whi lst  t imber f loors have minimal performance in terms of thermal 

mass. Dark coloured t i les laid over a concrete slab is the most desirable covering 

in terms of maximising the performance of thermal mass in a dwel l ing) .  

P2 To maximise natural  cool ing, protect thermal mass from summer sun with 

shading and insulat ion. Al low cool night breezes and air  currents to pass over the 

thermal mass, drawing out al l  the stored energy. 

P3 Incorporate masonry wal ls and insulated wal ls and cei l ings to contr ibute to the 
effect iveness of thermal mass. 

P4 Thermal insulat ion is used in the roof,  wal ls and f loor.  

P5 Thermal insulat ion compl ies with AS 2627: Part  1-1993. 

P6 Use bulk or ref lect ive insulat ion, or a combinat ion of both, to achieve the 

required insulat ion value.  

The proposal provides for thermal mass and insulat ion consistent with the 

provisions of this clause. 

 
This aspect of  the approval is unchanged by the proposed amendment.  

1.6.4 Natural  vent i lat ion 

Vent i lat ion is essent ial  for good health and prevent ion of condensat ion. However,  

the lack of natural  vent i lat ion can cause discomfort  for occupants and waste 

energy i f  art i f ic ial  vent i lat ion is instal led. 

 

Object ives 

O1 To ensure that dwel l ings are designed to provide al l  habi table rooms with 
direct access to fresh air  and to assist  in promoting thermal comfort  for 
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occupants.  

 

O2 To reduce energy consumption by minimising the use of mechanical  

vent i lat ion, part icular ly air  condit ioning. 
 

Provisions 

P1 Locate windows and openings in l ine with each other on opposing wal ls and 

with prevai l ing breezes. 

 

P2 Provide cei l ing fans for use in summer ( fans produce a cool ing air  movement 

that is preferable to let t ing in the hot dayt ime air) .  

The resident ial  f lat  bui lding is natural ly vent i lated for al l  apartments. 
 

This aspect of  the approval is unchanged by the proposed amendment.  

1.6.5 Bui lding design 

The most ef fect ive way to keep the sun’s heat out of  a house is to use adequate 

shading. 

External  shading, such as eaves and pergolas, is much more effect ive than 

internal  shading, such as curtains and bl inds, in keeping the sun out of  a bui lding 

or room. In winter i t  is important to al low the sun in to warm the inside of the 
dwel l ing. 

 

Object ives 

O1 Bui lding design maximises benef i ts of  solar access during winter and 

minimizes overheat ing during summer.  

 

Provisions 

P1 Eaves on north facing wal ls should completely shade any glazing on that wal l  
f rom October to late February. To calculate the extent of  eaves overhang, draw a 

sect ion and extend a l ine from the base of the window at 700 .  The outer edge of 

the eaves should reach this l ine.  

P1 Considerat ion should be given to using north facing pergolas to shade wal ls 

and windows (deciduous vines can be trained over the pergola to provide effect ive 

cool ing in warm weather).  

 
P2 Where a north facing pergola contains f ixed louvres, space and or ient the 
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louvres so that a l ine between the top of one blade and the bot tom of the next 

makes an angle of 700 .  

 

P3 Angle louvres to correspond to the lowest al t i tude angle the sun reaches at 
noon in winter (310  in Sydney).  

 

P4 Provide adjustable awnings, shutters and external  louvres on east and west 

facing windows. 

 

P5 Where main l iv ing areas are or iented northwards, aim to achieve a glazed area 

of 30% of the dwel l ing ’s f loor area in this direct ion. 
P6 East and west facing glazing should be minimised and ful ly shaded at the 

summer solst ice. 

 

P7 South facing glazing should be kept to a minimum to reduce winter heat 

losses. 

The bui lding has been designed with due regard to these provisions. 

 

This aspect of  the approval is unchanged by the proposed amendment.  

1.6.6 Colours and mater ials 
Colours and mater ials can be used to absorb or ref lect heat f rom the sun. Dark 

colours tend to absorb the sun’s rays whereas l ight colours are more ref lect ive. 

There is l i t t le advantage in using dark external  colours to absorb heat in winter.  

However,  the use of l ighter colours, part icular ly on the roof area and on east and 

west facing wal ls,  are part icular ly advantageous during summer to ref lect the 

sun’s heat.  Glare effects and streetscape issues need to be considered when 

choosing external  colours. 

 
Object ives 

O1 To maximise the energy eff ic iency of dwel l ings. 

 

Provisions 

P1 Bui ldings should use l ighter coloured mater ials and f inishes on main external  

parts of  the bui lding. 

The bui lding mater ials have been selected with due regard to these provisions. 
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This aspect of  the approval is unchanged by the proposed amendment.  

1.6.7 Hotwater systems 

 

Object ives 
O1 To ensure the most ef f ic ient water heat ing methods are used to assist  in the 

reduct ion of greenhouse gas emissions and use of non-renewable resources. 

 

Provisions 

P1 Must comply with the minimum energy star rat ing ident i f ied in P4 to s.1.6.1 to 

this Part  of  the DCP. 

 

P1 New hotwater systems instal led in dwel l ings must not solely rely on electr ical  
mains power to heat the water (n.b. sole electr ical  hotwater systems are to be 

phased out by 2012).  

 

P2 Instal l  solar powered water heaters on any resident ial  development.  Solar 

powered water heaters may be ei ther gas or electr ical ly boosted, but boost ing 

should be l imited to a maximum of 50% of total  heat ing requirement with the 

remainder of heat ing requirements achieved through solar gain. 
 

P3 Where i t  can be demonstrated that insuff ic ient solar access is avai lable for a 

solar powered system instal l  a heat pump or natural  gas system. 

 

P4 Locate solar cel ls,  heat pumps or any associated structures so as to as avoid 

impact on the aesthet ics of a bui lding, the streetscape, or her i tage signi f icance of 

a bui lding or conservat ion area. 

 
P5 Central ise solar or heat pump hot water systems in larger scale resident ial  f lat  

bui ldings or at tached dwel l ing developments, to achieve economies of scale. 

 

P6 Where i t  can be demonstrated that the instal lat ion of a low greenhouse gas 

emission water heat ing system would require addit ional  expenditure which is not 

cost-ef fect ive over a f ive year per iod other systems may be considered. 

The bui lding has been designed with due regard to these provisions. 

1.6.8 Water conservat ion 
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Object ives 

O1 To minimise the use of potable water.  

 

Provisions 
P1 A BASIX Cert i f icate is required to be submit ted with al l  resident ial  

development types nominated under SEPP (Bui lding Sustainabi l i ty Index: BASIX) 

2004. Note: BASIX assessments and cert i f icates can be obtained on-l ine at 

www.basix.nsw.gov.au 

 

P2 Considerat ion is to be given to incorporat ion of grey-water and black-water 

ret iculat ion systems. 
 

P3 Where the proposed development involves the instal lat ion of new: 

(a) shower roses; 

(b) taps for use over a basin, ablut ion trough, ki tchen sink or laundry tub;  

(c) f low restr ictors;  

(d) toi lets;  

(e) white goods, such as clothes washers or dishwashers; 

they must have a WELS rat ing of 3.5 stars or higher.  
 

P4 Rainwater tanks are to be instal led in accordance with the exempt development 

requirements under SEPP (Exempt and Complying Development Codes) 2008.  

 

P5 Instal l  a stormwater tank where this wi l l  not af fect amenity,  v iews and other 

requirements of this sect ion of the DCP. 

The bui lding has been designed with due regard to these provisions. 

1.6.9 Stormwater retent ion 

 
Object ives 

O1 To minimise off-si te local ised f looding or stormwater inundat ion. 

 

Provisions 

P1 Use si te contouring and landscaped areas to increase on-si te inf i l t rat ion of 

stormwater.  

 
P1 Grade land around structures to divert  surface water to the street and clear of  
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exist ing and proposed structures and adjoining premises. 

 

P2 Do not construct over any registered easement without the approval  of  the 

body benef i t ing from the easement.  
 

P3 Do not construct wi thin 3m of a sewer/water main without the pr ior approval  of  

the relevant service authori ty.  

P4 Provide and implement a soi l  and water management Si te Work Plan which 

ensures minimum soi l  erosion and maintenance of downstream water qual i ty.  The 

Site Work Plan out l ines pract ices to control  runoff ,  mit igate soi l  erosion and trap 

pol lutants before these can reach downslope lands and receiving waters.  The Plan 
shal l  be in accordance with the guidel ines set by the Environment Protect ion 

Authori ty,  

Department of  Land and Water Conservat ion and Counci l ’s adopted Erosion 

Sedimentat ion Control  Pol icy 

The bui lding has been designed with due regard to these provisions. 

Sect ion 9 Lavender Bay Planning Area 

The fol lowing statement ident i f ies the exist ing character and the desired future 

outcome for development in the Lavender Bay Planning Area. 

The Lavender Bay Planning Area is a diverse area ref lected by the very wide 

range of land uses occurr ing within the Area, including a mixture low, medium and 
high densi ty resident ial  accommodation, commercial  premises, l ight industry,  

educat ion establ ishments, places of worship and publ ic recreat ional  faci l i t ies.  

Many of these land uses are located in a leafy sett ing with strong l inks to Sydney 

Harbour and are often associated with landmark bui ldings such as Graythwaite,  

the Shore School and St Peter ’s Church. 

 

The Planning Area is noted for i ts histor ical  character ar is ing from the retent ion of 
much of i ts or iginal  subdivision pattern and good examples of largely intact mid 

19th century and early 20th Century bui ldings. Blues Point Road in McMahons 

Point is a popular vi l lage centre enjoyed by local  residents and visi tors to the area 

with i ts outdoor cafes, gal ler ies and smal l  special ty shops.  

A large port ion of the Educat ion Precinct is located in the Planning Area, which 

consists of  landmark educat ional establ ishments such as the Austral ian Cathol ic 

Universi ty (ACU), the Sydney Church of England Grammar School (Shore) and 

North Sydney Demonstrat ion School and supports a growing student populat ion 
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and workforce of teaching and support  staf f .  

Mi lsons Point is on the shores of Sydney Harbour and consists of  a large 

concentrat ion of mixed resident ial  and commercial  towers located at the base of 

the Sydney Harbour Br idge, surrounded by landmarks such as Luna Park, 
Bradf ield Park and North Sydney Pool.  

 

Development within the Planning Area should resul t  in:  

·  any resident ial  growth being in accordance with the Resident ial  Development  

Strategy, with high densi ty resident ial  accommodation mainly being 

accommodated within the mixed use zone at Mi lsons Point,  wi th no substant ial  

change in the other resident ial  and l ight industr ial  areas. 
·  a wide range of s ingle household resident ial  types being distr ibuted in a number 

of dist inct ive bui l t  forms/ landscape areas, including purpose-bui l t  student 

accommodation to support  the funct ioning of the Educat ion Precinct.   

·  any retai l  premises being of a scale to cater to the local  community and which 

provide a balance between basic (e.g. food and groceries) and recreat ional  (e.g. 

cafes and gal ler ies) needs. 

·  the conservat ion of features which posi t ively contr ibute to the local  ident i ty.  

·  a vibrant and engaging Educat ion Precinct with high qual i ty bui l t  form, safe 
pedestr ian networks and a range of formal and informal publ ic spaces for students 

to study, social ise and engage with the local  community.  and where: 

Funct ion 

·  the community centre is in an accessible locat ion and provides a meeting place 

for the local  community and is part  of  North Sydney’s network of community and 

cul tural  centres. 

·  non-resident ial  uses such as publ ic recreat ion, schools,  l ight industr ial ,  places 
of publ ic worship, rai lway and shops coexist  peaceful ly with the resident ial  

character.  

·  publ ic open space areas are ut i l ised by local  residents and the wider regional 

populat ion for a var iety of  social  and recreat ional  act iv i t ies. 

·  access to the Harbour foreshores is improved with pedestr ian l inks from Luna 

Park to the publ ic reserve in Munro Street,  Waverton Park and Smoothey Park. 

·  publ ic t ransport ,  cycl ing, and walking are the preferred means of t ransport .  

·  through traf f ic is discouraged from using the already overloaded road network 
and commuter parking managed through parking schemes. 

·  local  ident i ty,  icons and heri tage are conserved. 
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·  Luna Park is a publ ic recreat ional and amusement park, enjoyed by local ,  

regional and internat ional users, that is easi ly accessed by publ ic t ransport .  

·  the boardwalk adjacent to Luna Park on the foreshore is always accessible to 

the general  publ ic maintaining l inks to the wharf ,  other landing faci l i t ies and 
adjoining foreshore land. 

·  local  ident i ty,  icons and heri tage are preserved.  

·  man-made features such as the rai lway and pedestr ian cutt ings through the 

approach to Sydney Harbour Bridge are maintained as local  landmarks that are 

important to the community.  

 

Environmental  Cri ter ia 
·  the remaining natural  foreshores are conserved with improved pedestr ian access 

to the foreshore. 

·  publ ic open space is protected from the adverse effects of  development – such 

as stormwater runoff ,  spread of introduced plants and weeds, and visual  impact of  

structures. 

·  both resident ial  and non-resident ial  land uses minimise noise and air  pol lut ion.  

·  solar access is maximised to open space areas in publ ic and pr ivate domains.  

·  natural  features (rock formations, t rees) are conserved and maintained.  
·  major views from Luna Park, lookouts, and other vantage points are not 

obscured by structures or landscaping. 

 

Qual i ty Bui l t  Form 

· any development that occurs ref lects and reinforces the exist ing dist inct ive bui l t  

form/landscape areas and distr ibut ion of accommodation types.  

·  bui ldings in Mi lsons Point are designed to preserve views and prevent wind 
tunnels.  

·  there is adequate open space within Luna Park for passive recreat ion and free 

movement within the park.  

·  the character,  bulk and scale of new development within Luna Park complement 

the or iginal  features of Luna Park and enhance i ts appearance when viewed from 

within and Sydney Harbour.  

·  development within Luna Park is complementary to redevelopment of  adjacent 

SRA land. 
·  there is an appropriate bui l t  form on the foreshore to maintain the signi f icance of 

Sydney Harbour.  
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Qual i ty Urban Environment 

·  t raf f ic f lows are managed to promote pedestr ian amenity and there are improved 

pedestr ian l inks between Kirr ibi l l i  and Mi lsons Point.  
·  through traf f ic is discouraged to prevent t raf f ic congest ion.  

·  development promotes the safety of people that is enhanced by good street 

l ight ing. 

·  publ ic open space provides recreat ional  opportuni t ies and acts as a buffer to the 

high densi ty development.  

·  the demand for on-street parking is managed by al lowing only appropriate levels 

of  development.  
·  backyards are used for a var iety of act iv i t ies part icular ly for famil ies with 

chi ldren and for pract ical  and recreat ion needs of residents in resident ial  f lat  

bui ldings. 

 

Eff ic ient Use of Resources 

·  stormwater is retained for reuse on si te.  

·  exist ing bui ldings are maintained and adapt ively reused to prevent unnecessary 

waste of bui lding mater ials.  
 

Publ ic Domain 

·  bui ldings and street furni ture are compatible with unique features of Mi lsons 

Point including Luna Park, the Olympic Pool and Sydney Harbour. 

·  street furni ture and landscaping, outdoor advert is ing in McMahons Point and 

Kirr ibi l l i  respect the histor ical  character of  the area. 

·  educat ional establ ishments are or iented to the publ ic domain to provide 
increased survei l lance and act ivat ion.  

·  streetscape improvements within the Educat ion Precinct occur in accordance 

with the North Sydney Centre Publ ic Domain Strategy and Educat ion Precinct  

Publ ic Domain Masterplan. 

The bui lding has been designed with due regard to these provisions. 

9.6 McMahons Point Neighbourhood 

9.6.1 Signi f icant Elements 

Land Use 

P1 Predominant ly resident ial  accommodation. 

Topography 
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P2 Steep fal ls f rom Middle Street down to the foreshores of Lavender Bay. 

P3 Terraced land adjacent to foreshore. 

P4 Vert ical  sandstone cutt ings to Henry Lawson Avenue Steep fal ls occur adjacent 

to Forsyth Park. 
Natural  Features 

P5 Lavender Bay frontage. 

Views 

P6 The fol lowing views and vistas are to be preserved and where possible 

enhanced: 

(a) Distr ict  v iews from most propert ies to Sydney Harbour and beyond.   

(b) Views to Lavender Bay from King George Street Lookout (80),  Extensive views 
to Sydney Harbour from East Crescent Reserve Lookout (81),  Lloyd Rees Lookout 

(82).  

Ident i ty /  Icons 

P7 Lavender Bay. 

P8 Cont inuous sea wal l  to Lavender Bay. 

Subdivision 

P9 Resident ial  f lat  bui ldings: 700m2 - 800m2 

P10 Other resident ial  accommodation: 230m2 to 450m2 
Streetscape 

P11 Spl i t  carr iageways separated by sandstone wal ls and double rai l  t imber 

fences. 

P12 Low rendered masonry fences to the lower side of the street.  

P13 Sandstone retaining wal ls to the high side of the street interrupted by 

garages bui l t  to the boundary. 

P14 Bui ldings general ly setback a minimum from the boundary with a skewed 
al ignment to respect ive street f rontage. 

P15 Ful ly paved verges with l imited landscaping. 

Publ ic t ransport  

P16 Development should capi tal ise on the Area’s high level  of  accessibi l i ty to high 

frequency publ ic t rain,  bus and ferry services.  

9.6.2 Desired Future Character 

Diversi ty 

P1 Medium densi ty resident ial  accommodation comprising attached dwel l ings and 
mult idwel l ing housing within the northern port ion of the Area, according to zone.  

P2 High densi ty resident ial  accommodation comprising of resident ial  f lat  bui ldings 
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concentrated within the southern port ion of the Area, according to zone. 

9.6.3 Desired Bui l t  Form 

Form, massing and scale 

P1 Development is to general ly conform with the provisions contained within Part  
B – Development Controls of  the DCP. 

Setback 

P2 Propert ies located on the foreshore have setbacks of 15m or greater f rom the 

shore l ine. 

Mater ials,  colours 

P3 Bui ldings are constructed of t imber,  sandstone, face br ick,  masonry and/or 

painted render.  

The bui lding has been designed with due regard to these provisions. 
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6.0 Environmental  Planning Assessment 

 

Sect ion 4.15(1) of  the Environmental  Planning and Assessment Act 1979 as 
amended speci f ies the matters which a consent author i ty must consider when 

determining a development appl icat ion. 

 

6.1 s.4.15(1)(a)( i )  the provision of any Environmental  Planning Instrument (EPI)  

Considerat ion of SEPP 55, SEPP (BASIX) 2004 and Local Environmental  Plan 

2013 are discussed under Sect ion 4. 

 

6.2 s.4.15(1)(a)( i i )  the provision of any draft  Environmental  Planning 
Instruments 

Not appl icable to this appl icat ion.  

 

6.3 s.4.15(1)(a)( i i i )  any development control  plan 

Considerat ion of Development Control  Plan 2013 is discussed under Sect ion 4. 

 

6.4 s.4.15(1)(a)( iv)  any matters prescr ibed by the regulat ions 
Not appl icable to this appl icat ion. 

 

6.5 s.4.15(1)(b) the l ikely impacts of the development,  including environmental  

impacts on both the natural  and bui l t  environments, and social  and economic 

impacts in the local i ty 

 

•  Context and Sett ing 
The local i ty is character ised by bui ldings set above the street and steeping down 

the slope to preserve views.  The proposal responds to this context.  

 

•  Access, Transport  and Traff ic 

Parking for 6 cars is to be contained within the basement and 1 at grade visi tor 
space..  

 

•  Publ ic Domain 

The proposal does not af fect the publ ic domain with the redevelopment of  the si te 

by ut i l is ing exist ing dr iveway and footpath. 
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•  Ut i l i t ies 
The exist ing ut i l i t ies are considered appropriate for the proposed development. 

 

•  Heri tage 

The si te is not a her i tage i tem and is not with the visual  catchment of  proximate 

her i tage i tems.   

 

•  Other Land Resources 
Not appl icable to this appl icat ion.  

 

•  Water 

The water requirements of the proposal are considered appropriate given the 
locat ion and current access to services.  

 

•  Soi ls 

The excavat ion is proposed to be guided by the JK Geotechnics report .  This 

aspect of  the approval  is unchanged by the proposed amendment.  

 

•  Air  and Microcl imate 

I t  is considered that the proposal wi l l  not give r ise to any signi f icant air  or 

microcl imate impacts.   

 

•  Flora and Fauna 
There is no signi f icant f lora or fauna on the si te which wi l l  be affected by the 

proposal.  

 

•  Waste 

The garbage/recycl ing storage area is proposed to be located in the bui lding and 

wi l l  enable easy access to the street col lect ion point.   This aspect of  the approval 
is unchanged by the proposed amendment.  

 

•  Energy 

The proposal includes a number of energy saving design features. The design 

enables cross vent i lat ion and natural  dayl ight to penetrate al l  levels.  (see BASIX 

Assessment).    
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•  Noise and Vibrat ion 
Construct ion wi l l  be conducted in a manner that wi l l  minimise the impact of  noise 

and vibrat ion. After construct ion the development is not expected to have any 

noise of vibrat ion impacts.  

 

•  Natural  Hazards 

No known si te contaminat ion has been ident i f ied.  

 

•  Technological  Hazards 

Not appl icable to this appl icat ion.  

 

•  Safety,  Securi ty and Crime Prevent ion 
Casual survei l lance to the street is possible from habitable rooms and balconies 

located at the front of  the resident ial  f lat  bui lding. Appropriate securi ty devices 

wi l l  be instal led throughout the resident ial  f lat  bui lding. 

 

•  Social  Impact in the Local i ty 

The proposal is not expected to have an adverse social  impact on the local i ty,  as 
the proposal wi l l  upgrade the exist ing resident ial  f lat  bui lding. 

 

•  Economic Impact in the Local i ty 

Employment opportuni t ies wi l l  be provided during the construct ion phase to the 

benef i t  of  the local  bui lding sector,  and the proposal wi l l  increase the value of the 

subject si te.  

 

•  Si te Design and Internal  Design 

The proposal draws on guidel ines set out in the planning instruments to reinforce 

posi t ive elements of urban form. The proposal incorporates open plan l iv ing, 

where the pr imary l iv ing areas of the resident ial  f lat  bui lding open up to outdoor 

areas of pr ivate open space. The proposal has been designed in keeping with the 

or ientat ion of the si te,  and measures have been taken in order to create the best 
possible outcome within the constraints of  the si te.  Therefore i t  is considered that 

the proposal is an appropriate development solut ion to the use of the si te. 

 

•  Construct ion 
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The bui lding process wi l l  be managed to minimise disrupt ion to the local  

community and the environment.  However some noise is inevi table during the 

construct ion phase and this wi l l  be managed in accordance with Counci l ’s 
standards. The design of the development proposal has focused on durable 

renewable mater ials with low maintenance requirements.  

 

•  Cumulat ive Impacts 

The subject al lotment is generously sized, shaped and or ientated to accommodate 

the proposed development.  I t  is ant ic ipated that the proposed resident ial  f lat  
bui lding wi l l  have an acceptable level  of  cumulat ive effects. 

 

6.6 s.4.15(1)(c) sui tabi l i ty of  the si te for development 

Having regard to the locat ion of the proposal,  the si te wi l l  adequately 

accommodate the proposed development.  

 

6.7 s.4.15(1)(d) submissions made in accordance with the Act or the 

Regulat ions 
The Consent authori ty wi l l  need to consider the submissions received in response 

to the publ ic exhibi t ion of the proposed development.  

 

6.8 s.4.15(1)(e) the publ ic interest  

There are no known Federal  and/or state Government pol icy statements and/or 

strategies other than those discussed in this report  that are of relevance to this 

part icular case. We are not aware of any other circumstances that are relevant to 
the considerat ion of this development appl icat ion.  
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7.0 Matters For Considerat ion Under Sect ion 4.55. 

 
Sect ion 4.55 of the Environmental  Planning and Assessment Act,  1979 (the Act)  

confers on a consent author i ty the power and discret ion to modify a consent 

granted under the Act.  

 

The relevant provisions of the Act state:  

 

 “Modif icat ion of consent authori t ies of consents granted by the Court  

  

4.55   Modif icat ion by consent authori t ies of consents granted by the Court  

(cf  previous s 96AA) 

(1)  A consent author i ty may, on appl icat ion being made by the appl icant or any 

other person ent i t led to act on a consent granted by the Court  and subject 

to and in accordance with the regulat ions, modify the development consent 

i f :  

(a)  i t  is sat isf ied that the development to which the consent as modif ied relates 

is substant ial ly the same development as the development for which the 

consent was or iginal ly granted and before that consent as or iginal ly granted 

was modif ied ( i f  at  al l ) ,  and 

(b)  i t  has not i f ied the appl icat ion in accordance with:  

( i )   the regulat ions, i f  the regulat ions so require,  and 

( i i )   a development control  plan, i f  the consent author i ty is a counci l  that has 

made a development control  plan that requires the not i f icat ion or 

advert is ing of appl icat ions for modif icat ion of a development consent,  and 

(c)  i t  has not i f ied, or made reasonable attempts to not i fy,  each person who 

made a submission in respect of  the relevant development appl icat ion of the 

proposed modif icat ion by sending wri t ten not ice to the last address known 

to the consent authori ty of  the objector or other person, and 

(d)  i t  has considered any submissions made concerning the proposed 

modif icat ion within any period prescr ibed by the regulat ions or provided by 

the development control  plan, as the case may be.  

(1A)  In determining an appl icat ion for modif icat ion of a consent under this 

sect ion, the consent authori ty must take into considerat ion such of the 

matters referred to in sect ion 4.15 (1) as are of relevance to the 

development the subject of  the appl icat ion. The consent author i ty must also 
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take into considerat ion the reasons given by the consent author i ty for the 

grant of  the consent that is sought to be modif ied. 

(1B)    (Repealed) 

(1C)  The modif icat ion of a development consent in accordance with this 

sect ion is taken not to be the grant ing of development consent under this 

Part ,  but a reference in this or any other Act to a development consent 

includes a reference to a development consent as so modif ied. 

(2)  After determining an appl icat ion for modif icat ion of a consent under this 

sect ion, the consent author i ty must send a not ice of i ts determinat ion to 

each person who made a submission in respect of  the appl icat ion for 

modif icat ion. 

(3)  The regulat ions may make provision for or with respect to the fol lowing: 

(a)  the per iod after which a consent authori ty,  that has not determined an 

appl icat ion under this sect ion, is taken to have determined the appl icat ion 

by refusing consent,  

(b)  the effect of  any such deemed determinat ion on the power of a consent 

author i ty to determine any such appl icat ion, 

(c)  the effect of  a subsequent determinat ion on the power of a consent 

author i ty on any appeal sought under this Act.  

(4)    (Repealed) 

 

I t  is acknowledged that Sect ion 4.55 prescr ibes a dist inct test to be appl ied and i f  

a development as modif ied fai ls the test,  which the development,  as modif ied is 

not substant ial ly the same as the or iginal  development (as subsequent ly 

amended),  then the modif icat ion appl icat ion must fai l .  

 
The matters prescr ibed under Sect ion 4.55 are addressed below. 

 

Sect ion 4.55(1)(a)-  Substant ial ly the Same Development  

 

The nature of Sect ion 4.55 of the Act ant ic ipates that there is l ikely to be some 

change between an or iginal ly proposed (and approved) development and a 

modif ied one. 
 

The decision of North Sydney Counci l  – v – Michael Standley & Associates Pty 

Ltd, (97 LGERA 433, 12 May 1998, Mason P) ,  added to the understanding of the 

appropriateness of permit t ing modif icat ion as fol lows: 
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 “Parl iament has therefore made i t  plain that a consent is not set in concrete 

– i t  has chosen to faci l i tate the modif icat ions of consents,  conscious that 

such modif icat ions may involve benef ic ial  cost savings and /  or 

improvements to amenity.”  

 

In contemplat ing a consent for modif icat ion, i t  is the degree of change, which 

determines whether the consent authori ty has the power to approve a modif icat ion 

or whether there is no such power where the appl icat ion fai ls to pass the 

threshold test under Sect ion 4.55(1)(b) of  the Act.  

 
The main considerat ion under Sect ion 4.55(1)(b) is what const i tutes “ the same 

development”  and what are the parameters def ining “substant ial ly” .  

 

In the case of Vacik Pty Limited and Penri th Counci l  (unreported 24 February 

1992, Stein J) ,  the Court  held that substant ial ly means  “essent ial ly or mater ial ly 

or having the same essence” and that the substance of determining these matters 

rests with a comparat ive analysis between the consent being var ied and the 
modif icat ion and this approach is supported by the decision of Bignold J in  Moto 

Projects (No 2) Pty Ltd and North Sydney Counci l  (NSWLEC 280, Appeal 10741A 

of 1997, 17/12/99).  

 

The modif icat ion ar ises from the early COVID 19 restr ict ions where the planning 

experts were unable to access the property at 8 Bay View Street to properly 

assess the view impacts in accordance with the Land and Environment Court ’s 

Planning Principle and had to rely on a single photograph provided by the owner 
of the property.  

  I t  is considered appropriate that a S4.55 be submit ted to reinstate the or iginal  

roof form, and that the planning experts then ut i l ise the process to undertake a 

properly executed view assessment in accordance with the Land and Environment 

Court ’s Planning Principle.  

 

The proposal clear ly indicate the retent ion of the “essent ial”  form, character,  
design, height,  footpr int ,  and use of the development.  Further,  i t  is evident that 

the impl icat ions of the modif ied proposal are such that the development is unl ikely 

to resul t  in any adverse impact upon any adjoining propert ies or the local i ty 
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general ly.  There wi l l  be no signi f icant increase in overshadowing, loss of v iews or 

pr ivacy. 

 
In summary, i t  is concluded that there is no basis for not character is ing the 

modif ied development as one, which is substant ial ly the same as that approved.  

 

Sect ion 4.55(1)(b),  (c) and (d)-Not i f icat ion 

 

The provisions of Sect ion 4.55(1)(b),  (c) and (d) require that the appl icat ion for 

modif icat ion should be not i f ied ( in accordance with the regulat ions) and that any 

submission made should be considered. 
 

Accordingly,  i t  is requested that the Counci l ,  as the consent author i ty,  not i fy the 

modif ied appl icat ion i f  required and address any submissions received during the 

not i f icat ion period. 

 

Sect ion 4.55(1A) 

 
In determining an appl icat ion for modif icat ion of a consent under this sect ion, the 

consent authori ty must take into considerat ion such of the matters referred to in 

sect ion 4.15 (1) as are of relevance to the development the subject of  the appl icat ion. 

The consent authori ty must also take into considerat ion the reasons given by the 

consent authori ty for the grant of  the consent that is sought to be modif ied.  This has 

been considered in Sect ion 6 above and is considered sat isfactory.  
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8.0 Conclusion 

 

This report  has been prepared on behalf  of  Yolanda Camugl ia by Mersonn Pty Ltd 
and is submit ted to North Sydney Counci l  in support  of  a S4.55 amendment 

appl icat ion for the demol i t ion of the exist ing resident ial  f lat  bui lding and the 

construct ion of a new resident ial  f lat  bui lding at 5 Bay View Street,  Lavender Bay 

(Lot 2 DP 167089).  

 

A development appl icat ion DA No:55/19 was lodged with North Sydney Counci l  on 

1 March 2019.  Development appl icat ion 55/19, sought approval for the demol i t ion 

of the major i ty of  exist ing structures on si te (with the except ion of the pool and 
associated foreshore works),  and construct ion of an 6 storey resident ial  f lat  

bui lding containing f ive apartments (containing 2 x 2 bedroom units and 3 x 3 

bedroom apartments),  wi th car stacker for seven cars, at  No.5 Bay View Street,  

Lavender Bay as wel l  as anci l lary works to exist ing seawal l ,  pool  renovat ions, 

landscaping and stormwater works.  The appl icant f i led a Class 1 appeal against 

the deemed refusal  of  the DA on 28 August 2019. 

 
S34 Conference was held on 9 Apri l  2020 and an amended proposal was provided 

in response to the Statement of  Facts and Content ions.  The amendments 

pr imari ly comprised a reduct ion from f ive apartments to three apartments.  The 

provision of a car l i f t  and the introduct ion of basement parking with a reduct ion 

from nine to six cars.    

 

During the discussions further amendments were undertaken which comprise the 

lowering of the roof on the basis of a submission received from the owner of 8 Bay 
View Street object ing to the loss of view of Lunas Park.  Due to the ear ly COVID 

19 restr ict ions the planning experts were unable to access the property at 8 Bay 

View Street to properly assess the view impacts in accordance with the Land and 

Environment Court ’s Planning Principle and had to rely on a single photograph 

provided by the owner of the property.  

 

This process led to the imposit ion of a condit ion of consent in the fol lowing terms; 
 

Plans on Site 

A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 
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The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 

 

Plant structures on the roof required for the proper operat ion of the car l i f t  are 

exempted from this requirement.  

 

Plans and elevat ions demonstrat ing compl iance with this condit ion MUST BE 

submit ted to the Cert i fy ing Authori ty for approval pr ior to the issue of any 

Construct ion Cert i f icate.  

 

(Reason: To ensure views are preserved to surrounding propert ies)  

 

The amended proposal was approved by the Land and Environment Court  3 

September 2020.   

 

Fol lowing the receipt of  the approval,  the appl icant has researched the approval  
for 8 Bay View Street and previous submissions received from that property and is 

of  the view that the photograph is not an accurate representat ion of the view 

impact.  

 

The appl icant has been through the plans for 8 Bay View Street as lodged with 

Counci l  and posi t ioned their  balcony in our model as wel l  as going through a few 

publ ic ly avai lable documents that contain drawings of the harbour out l ine and the 

approximate out l ine, plan and elevat ion of the Crystal  Palace at Luna Park.  The 
photograph provided by the neighbour appears to be taken at a lower height than 

that required by the Land and Environment Court ’s Planning Principle .  Possibly 

1m above the FFL of the ground f loor terrace. Note the balustrade in the photo is 

at  the edge of the planter which is a step down (approximately  300mm) from the 

terrace level .   

 

Consequent ly,  i t  is considered appropriate that a S4.55 be submit ted to reinstate 
the or iginal  roof form, and that the planning experts then ut i l ise the process to 

undertake a properly executed view assessment in accordance with the Land and 

Environment Court ’s Planning Principle.  
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The proposal clear ly indicate the retent ion of the “essent ial”  form, character,  

design, height,  footpr int ,  and use of the development.  Further,  i t  is evident that 
the impl icat ions of the modif ied proposal are such that the development is unl ikely 

to resul t  in any adverse impact upon any adjoining propert ies or the local i ty 

general ly.  There wi l l  be no signi f icant increase in overshadowing, loss of views or 

pr ivacy. 

 

In summary, i t  is concluded that there is no basis for not character is ing the 

modif ied development as one, which is substant ial ly the same as that approved.  

 
The proposal has been designed in accordance with Counci l ’s pol ic ies and 

planning instruments and wi l l  make a posi t ive contr ibut ion to the neighbourhood 

business local i ty.    The proposal also addresses the matters for considerat ion 

under Sect ion 4.15 of the Environmental  Planning and Assessment Act,  1979.  I t  

wi l l  del iver a sui table and appropriate development to Neutral  Bay and is worthy of 

approval .
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Statement of  Environmental  Effects prepared by: 

Name: Andrew Darroch of Mersonn Pty Ltd 

Qual i f icat ion:  BA (Enviro. Sc.)  Master City and Regional Planning 
Grad. Dip Urban Estate Management MPIA, MEPLA, 

MPCA 

Address:  20 Wylde Street,  Potts Point 

 

In respect of  the fol lowing S4.55 Appl icat ion: 

Land to be developed:  5 Bay View Street,  Lavender Bay 

Proposed development:  Amendment to roof form and delet ion of Condit ion A2 

of approved construct ion of a new resident ial  f lat  
bui lding.  

 

Declarat ion: I  declare that I  have prepared this Statement and to 

the best of  my knowledge: 

1.  The Statement has been prepared in accordance 

with clause 4.12 of the EP and A Act and Clause 

50 of the EP and A Regulat ions. 
2.  The Statement contains al l  avai lable information 

that is relevant to the environmental  assessment 

of  the development to which this Statement 

relates, and 

3. That the information contained in the Statement is 

nei ther false nor misleading. 

Signature:                                      
Name: Andrew Darroch 

Date: September 2020 
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Schedule of Amendments 

 

The proposed amendments comprise: 
 

 

•  Remove step in roof;  

•  Delete condit ion A2; 

 
A2. The fol lowing design amendment must be made to the drawings referred to in 

condit ion A1: 

The overal l  roof r idge height and surrounding parapet for the structures at Bay 

View Street level  comprising the car l i f t ,  v is i tor ’s car space roof over and 

pedestr ian entry l i f t  and stairwel l  are to be reduced in height by 630 mm or not 

exceed a maximum RL of 22.00. 
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