DRAWING LIST

SK000 LEVEL O PLAN 1:200 @ A3 1: 100 @ A1
SKO001 LEVEL 1 PLAN 1:200 @ A3 1: 100 @ A1
SK002 LEVEL 2 PLAN 1:200 @ A3 1: 100 @ A1
SKO003 LEVEL 3 PLAN 1:200 @ A3 1: 100 @ A1
SK004 LEVEL 4 PLAN 1:200 @ A3 1: 100 @ A1
SK005 ROOF PLAN 1:200 @ A3 1: 100 @ A1
SK006 NORTH WEST ELEVATION 1:200 @ A3 1: 100 @ A1
SK007 SOUTH EAST ELEVATION 1:200 @ A3 1: 100 @ A1
SKO008 SOUTH WEST ELEVATION 1:200 @ A3 1: 100 @ A1
SKO009 NORTH EAST ELEVATION 1:200 @ A3 1: 100 @ A1
SK010 SECTION A-A 1:200 @ A3 1: 100 @ A1
SKO11 SECTION B-B 1:200 @ A31: 100 @ Al
SK012 SECTION C-C 1:200 @ A31: 100 @ Al
SKO013 SECTION D-D 1:200 @ A31: 100 @ Al
SK014 SECTION E-E 1:200 @ A3 1: 100 @ Al
SKO015 SECTION F-F 1:200 @ A3 1: 100 @ Al

Assessor # 20420 Certificate # 0003413465 Issued: 210420

Thermal Performance Specifications
based. If details in

option s d
etailed for a buiing

Windows Product ID Glass Frame Uvalue  SHGC A’;‘eza Detail

Single glazed Clear Aluminium 6.70 0.70 As per plans

Skylights  ProductiD  Glass Frame Uvalie  sHeC A pegil & HERS 5 within the .
M period are part of the ABSA quality audit system

£ nccredtaton Period 01/04/2020-31/03/2021 -

Window and skylight U and SHGC values, if specified, are according to ANAC 2005. Alternate products or specifications may be used if their U value is

lower, and the SHGC value s less than 10% higher or oweer, than the U and SHGC values of the product specified above. -] i +
Externalwalls  Constuction Insulation  Colour—solar abs.  Deall I AssessorName Damian O'Toole
Cavity brick RL6 Medium As per plans H
= Assessor Number 204 20
Internal walls Construction  Insulation Detail ) 3._\_/\ —
Plasterboard None As per plans. % Assessor Signature
Floors Construction Insulation Covering Detail
Concrete None Varies As per plans.
Ceilings Construction Insulation  Detail
Plasterboard R2.5INone  As per plans. Upper leveliwhee adjoins exterior insulation only
Roof Construction Insulation Colour - solar abs.  Detail
Metal Foil +RLO  Dark As per plans.
Window cover  Internal (curtains) Exteral (awnings, shutters, etc)
As plans -

Fixedshading  Eaves (width - inc. utters, ht above windows)  Location
As

g:,";’ As plans - eavessoffts/louvres as shown
Isoffits e
) ** Certificate no.: 0003413465
Overshadowing Overshadowing structures Overshadowing trees *
" » Assessor Name: Damian OToole
Orientation, Exposure, Ventilation and Infiltration ——
Orientation of nominal north: 0 Living area open to entry: Y Ventlated skylights: N * Accreditation no.: 20420
Terrain category: Suburban Doors separate living areas: N Open fire, unflued gas N * 6 - 2 .
Roof ventiation: Unventiated Stairopen to heated areas: v Vented downlights: N Certificate date: 21 Ap r2020
Wall and ceiling
Cross ventilation: Standard Seals to windows and doors: Y N .
vents: NATIONWIDE Dwellmg Address:
Subfloor: Exhaust fans without dampers: N
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1.0 Introduction

This report has been prepared on behalf of Yolanda Camuglia by Mersonn Pty Ltd
and is submitted to North Sydney Council in support of a S4.55 amendment
application for the demolition of the existing residential flat building and the
construction of a new residential flat building at 5 Bay View Street, Lavender Bay
(Lot 2 DP 167089).

A development application DA No0:55/19 was lodged with North Sydney Council on
1 March 2019. Development application 55/19, sought approval for the demolition
of the majority of existing structures on site (with the exception of the pool and
associated foreshore works), and construction of an 6 storey residential flat
building containing five apartments (containing 2 x 2 bedroom units and 3 x 3
bedroom apartments), with car stacker for seven cars, at No.5 Bay View Street,
Lavender Bay as well as ancillary works to existing seawall, pool renovations,
landscaping and stormwater works. The applicant filed a Class 1 appeal against
the deemed refusal of the DA on 28 August 2019.

S34 Conference was held on 9 April 2020 and an amended proposal was provided
in response to the Statement of Facts and Contentions. The amendments
primarily comprised a reduction from five apartments to three apartments. The
provision of a car lift and the introduction of basement parking with a reduction
from nine to six cars.

During the discussions further amendments were undertaken which comprise the
lowering of the roof on the basis of a submission received from the owner of 8 Bay
View Street objecting to the loss of view of Lunas Park. Due to the early COVID
19 restrictions the planning experts were unable to access the property at 8 Bay
View Street to properly assess the view impacts in accordance with the Land and
Environment Court’s Planning Principle and had to rely on a single photograph
provided by the owner of the property.
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Photograph received from 8 Bay View Street

This process led to the imposition of a condition of consent in the following terms;

Plans on Site

A2. The following design amendment must be made to the drawings referred to in
condition A1:

The overall roof ridge height and surrounding parapet for the structures at Bay
View Street level comprising the car lift, visitor’s car space roof over and
pedestrian entry lift and stairwell are to be reduced in height by 630 mm or not
exceed a maximum RL of 22.00.

Plant structures on the roof required for the proper operation of the car lift are
exempted from this requirement.

Plans and elevations demonstrating compliance with this condition MUST BE
submitted to the Certifying Authority for approval prior to the issue of any
Construction Certificate.




(Reason: To ensure views are preserved to surrounding properties)

The amended proposal was approved by the Land and Environment Court 3
September 2020.

Following the receipt of the approval, the applicant has researched the approval
for 8 Bay View Street and previous submissions received from that property and is
of the view that the photograph is not an accurate representation of the view
impact.

The applicant has been through the plans for 8 Bay View Street as lodged with
Council and positioned their balcony in our model as well as going through a few
publicly available documents that contain drawings of the harbour outline and the
approximate outline, plan and elevation of the Crystal Palace at Luna Park. The
photograph provided by the neighbour appears to be taken at a lower height than
that required by the Land and Environment Court’s Planning Principle . Possibly
1m above the FFL of the ground floor terrace. Note the balustrade in the photo is
at the edge of the planter which is a step down (approximately 300mm) from the
terrace level.

Consequently, it is considered appropriate that a S4.55 be submitted to reinstate
the original roof form, and that the planning experts then utilise the process to
undertake a properly executed view assessment in accordance with the Land and
Environment Court’s Planning Principle.

This Statement has been prepared pursuant to Section 4.12 of the Environmental
Planning and Assessment Act, 1979 and Clause 50 of the Environmental Planning
and Assessment Regulation, 2000. The purpose of this document is to describe
the existing improvements on the site, detail the proposed development, review
the applicable planning regime relating to the proposal, assess the degree of
compliance and examine the environmental effects of the development when
measured against the Evaluation Criteria prescribed under Section 4.15(1) of the
Environmental Planning and Assessment Act, 1979. In respect of the assessment
of the proposal, where impacts are identified, measures proposed to mitigate any

harm to environmental amenity have been addressed in this report.




This report should be read in conjunction with:
e Amended Architectural plans prepared by MCK Architects;
e Amended Shadow diagrams prepared by MCK Architects;
e Survey Plan prepared by Hill and Blume Surveyors Pty Ltd;

Source: RPData 2020
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The site is located approximately 0.9km south of the North Sydney CBD and within
100m of Blues Point Road shopping strip. The immediate area is characterised by
large single dwellings, attached dwellings and semi-detached dwellings

interspersed with larger medium density residential flat buildings. The Harbour




Bridge and Opera House are directly opposite the site to the east across Lavender
Bay. The buildings tend to step down the slope obtaining views to the east of
Lavender Bay, the Harbour, Luna Park, Harbour Bridge and the Opera House and
the foreshore reserves.

The land falls steeply to the east with the street pattern generally following the
contours. This creates a series of terraces up slope generally retained above the
street and offering views to the east. The subject site is located on the eastern
side of Bay View Street south of the intersection with King George Street. The site

has its frontage to Bay View Street and backs onto Lavender Bay to the rear.

The subject site is set below Bay View Street and is currently reached by a large
external concrete stair between the building and the street. A substantial rock
shelf and series of retaining walls and benched terraces occupy the site from the
street frontage to the foreshore. It is apparent that the site has been significantly
excavated and modified over time to accommodate the existing building. Similarly,

the neighbouring sites have seen significant excavation and modification both

historically and over the recent past.

. — = S e

Site with 5m contour overlay Source: RPData 2020




Site with 5m contour overlay Source: RPData 2020

The subject site is legally described as Lot 2 DP 167089 and is known as 5 Bay
View Street, Lavender Bay. The site has an area of approximately 717.2m? and is
regular in shape.

The site has an western boundary to Bay View Street of approximately 11.885m
and an eastern boundary to the foreshore of approximately 11.885m. The common
northern boundary is approximately 56.330m and the common southern boundary
is 65.075m.

The land falls from west to east across the site from RL17.64 to RL0.93 (around
16.71m). A three storey free-standing residential flat building, containing six

units, of masonry construction currently occupies the lot.




oOct 14 e : : L — i ﬁ CorelLogic
Subject site prior to construction of 3 Bay View Street with th site excavation of 7
Bay View Street apparent.
Source: RPData 2020

The adjoining property to the north (7 Bay View Street) is a four storey residential
flat building with a pitched roof stepping down from the street frontage. The

building is similarly oriented to the east towards the views with extensive terraced
landscaped gardens and private open space to the rear. The building is built with
a 900mm - 1500mm setback for the common boundary with the common steps and

walkway on the boundary with the subject site.
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View west towards 7 Bay View Street interface.
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View north-west towards 7 Bay View Street interface.
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£

View west towards 7 Bay View Street interface showing the excavated lower level
below the ground level of the subject site.

The rear garden is excavated below the subject site and mostly screened by an

extensive boundary wall and the level change between the sites. A number of

12



windows are located on the southern elevation which have cross-views across the

subject site.

View east from the street frontage towards 7 Bay View Street interface showing

the excavated lower level below the ground level of the subject site.
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. DP 167089 \

Extract Hill and Blume Survey 2018

The adjoining property to the south (3 Bay View Street) is a four level dwelling
currently under construction.

The dwelling has a flat roof, stepping down from the street frontage, and is
similarly oriented to the east towards the views with extensive terraced
landscaped gardens and private open space to the rear. The building is built with
a 900mm - 1500mm setback for the common boundary with the steps and walkway
on the boundary with the subject site.

The rear garden is excavated below the subject site and mostly screened by an
extensive boundary wall and the level change between the sites. A central
Courtyard between the dwelling and garage is also excavated below the subject
site and mostly screened by an extensive boundary wall. A number of windows
are located on the northern elevation which look towards the subject site.

14
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View south-west of the interface with 3 Bay View Street showing extensive

boundary walls.
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View south-west of the interface with 3 Bay View Street showing extensive
boundary walls and northern windows.
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View east of the interface with 3 Bay View Street showing extensive boundary

walls and northern windows.

The subject site addresses two different frontage conditions. Bay View Street is
oriented north-south with a significant level change between the buildings on the
west (high) side and the buildings on the east (low) side. The buildings almost all

face east to benefit from the elevated position and the Harbour and City views.
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To the east the subject site fronts Lavender bay and steps down the site to the
foreshore.

The buildings on the west (high) side are generally 5 — 10m above the level of
Bay View Street and present two to three storeys. This is in contrast to the
buildings on the east (low) side which present as single storey structures to the
street. This affords the buildings on the west side an elevated position and the
Harbour and City views over the top of the subject site.

Site aerial Source: RPData 2020
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3.0 Approved Development

A development application DA No:55/19 was lodged with North Sydney Council on
1 March 2019. Development application 55/19, sought approval for the demolition
of the majority of existing structures on site (with the exception of the pool and
associated foreshore works), and construction of an 6 storey residential flat
building containing five apartments (containing 2 x 2 bedroom units and 3 x 3
bedroom apartments), with car stacker for seven cars, at No.5 Bay View Street,
Lavender Bay as well as ancillary works to existing seawall, pool renovations,
landscaping and stormwater works. The applicant filed a Class 1 appeal against
the deemed refusal of the DA on 28 August 2019.

S34 Conference was held on 9 April 2020 and an amended proposal was provided
in response to the Statement of Facts and Contentions. The amendments
primarily comprised a reduction from five apartments to three apartments. The
provision of a car lift and the introduction of basement parking with a reduction
from nine to six cars.

During the discussions further amendments were undertaken which comprise the
lowering of the roof on the basis of a submission received from the owner of 8 Bay
View Street objecting to the loss of view of Lunas Park. Due to the early COVID
19 restrictions the planning experts were unable to access the property at 8 Bay
View Street to properly assess the view impacts in accordance with the Land and
Environment Court’s Planning Principle and had to rely on a single photograph
provided by the owner of the property.

19
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Photograph received from 8 Bay View Street

This process led to the imposition of a condition of consent in the following terms;

Plans on Site

A2. The following design amendment must be made to the drawings referred to in

condition A1:

The overall roof ridge height and surrounding parapet for the structures at Bay
View Street level comprising the car lift, visitor’s car space roof over and
pedestrian entry lift and stairwell are to be reduced in height by 630 mm or not
exceed a maximum RL of 22.00.

Plant structures on the roof required for the proper operation of the car lift are
exempted from this requirement.

Plans and elevations demonstrating compliance with this condition MUST BE
submitted to the Certifying Authority for approval prior to the issue of any
Construction Certificate.

20



(Reason: To ensure views are preserved to surrounding properties)

The amended proposal was approved by the Land and Environment Court 3
September 2020.

21



4.0 Proposed Amendment

This section should be read in conjunction with the amended architectural plans
prepared by MCK Architects.

In summary the amended development proposes:

e Remove step in roof;

e Delete condition A2;

22
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North-East Elevation
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5.0 Planning Controls

The proposed development has been assessed against the relevant requirements
and guidelines set by North Sydney Council. These are contained within the:

= SEPP 55 - Remediation Of Land

= SEPP (BASIX) 2004

» North Sydney Local Environmental Plan (LEP) 2013

» North Sydney Development Control Plan (DCP) 2013

5.1 SEPP 55 - Remediation Of Land

Clause 7 (1) (A) of SEPP 55 requires Council to consider whether the land is
contaminated. The subject site has an extended history of residential use. It is

considered unlikely that any contamination would exist on the land.

5.2 State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004

A BASIX Assessment was submitted with the development application and
confirms that the proposal is committed to environmental sustainability measures.

This aspect is unchanged by the proposed amendments.
5.3 North Sydney Local Environmental Plan 2013

The subject site is Zoned R3 —Medium Density Residential. The specific objectives

of the zone are:

Zone R3 Medium Density Residential

1 Objectives of zone

 To provide for the housing needs of the community within a medium density
residential environment.

 To provide a variety of housing types within a medium density residential
environment.

» To enable other land uses that provide facilities or services to meet the day

to day needs of residents.
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 To encourage the development of sites for medium density housing if such

development does not compromise the amenity of the surrounding area or the

natural or cultural heritage of the area.

» To provide for a suitable visual transition between high density residential

areas and lower density residential areas.
 To ensure that a high level of residential amenity is achieved and
maintained.

2 Permitted without consent

Environmental protection works

3 Permitted with consent

Attached dwellings; Boarding houses; Child care centres; Community facilities;
Dual occupancies (attached); Dwelling houses; Group homes; Home-based child
care; Hostels; Information and education facilities; Multi dwelling housing;
Neighbourhood shops; Places of public worship; Recreation areas; Respite day

care centres; Roads; Semi-detached dwellings; Seniors housing

4 Prohibited

Any development not specified in item 2 or 3
The proposed development defined as a residential flat building is prohibited in
the R3 Medium density zone. The existing residential flat building provides

existing use rights on which the proposal relies to rebuild.

The proposal is assessed under the relevant clauses of this LEP in the table

below.

TABLE 1: Compliance with North Sydney LEP 2013

4.3 Height of buildings

(1) The objectives of this clause are as follows:
(a) to promote development that conforms to and reflects natural
landforms, by stepping development on sloping land to follow the
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The existing residential flat building exceeds the 8.5m height control
with a height of 10.45454m as a result of previous site excavation
which modified the slope of the land to accommodate the existing
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building.

The approval matches the height of the existing building with a height
of 10.454m. This aspect is unchanged by the proposed amendments.

The subject site has no FSR control.
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The proposed development does not propose any architectural roof

features.
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The proposal does not require the removal of any significant trees. The
palm trees which exist on the site are proposed to be retained and
transplanted.

This aspect is unchanged by the proposed amendments.
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The subject site is not identified as being located within a heritage

conservation area and is not a heritage item and is not in the visual

catchment of the proximate adjoins heritage items.
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The proposal seeks to undertake excavation predominantly below the

building. The excavation will be setback from all frontages of the site
and site boundaries to ensure the stability above. Appropriate measures
will be adopted in accordance with Council’s requirements to ensure
that the stability of adjoining properties are not compromised by the
proposal. A report by JK Geotechnics is submitted with the application
addressing these provisions and recommends that the proposal is
satisfactory.

This aspect is unchanged by the proposed amendments.

It can be seen from the table that the proposal complies with the relevant
provisions of the LEP and the objectives of those provisions, where relevant.
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4.4 North Sydney Development Control Plan 2013

The proposed development is assessed under the relevant controls of DCP 2013
as follows:

North Sydney DCP 2013
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The approval provides three apartments consistent with these density provisions.

This aspect is unchanged by the proposed amendments.

The approval reduces the existing dwelling numbers in order to improve the
amenity of the offering to achieve contemporary standards.

This aspect is unchanged by the proposed amendments.
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The existing residential flat building does not fall within the definition of

affordable housing.
Rental records have been provided which includes full rental ledgers of all units,
demonstrating that all rents have been above the median rent levels and the SEPP

therefore does not apply.

This aspect is unchanged by the proposed amendments.

Not relevant.




The proposal retains the existing rock walls on the foreshore and repairs and

rebuilds them where required consistent with these provisions.

Appropriate measures will be adopted in accordance with Council’s requirements
to ensure that the stability of adjoining properties are not compromised by the
proposal. A report by JK Geotechnics is submitted with the application addressing
these provisions and recommends that the proposal is satisfactory.

This aspect is unchanged by the proposed amendments.
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Not applicable

Not applicable




The approval has a scale and form that enhances the scenic, environmental and
cultural qualities of the foreshore responding to the adjoining properties and
desired future character.

The approval takes account of sea level rise with the habitable areas located
above RL2.0.

This aspect is unchanged by the proposed amendments.




Not applicable.




Amendments were undertaken which comprise the lowering of the roof on the

basis of a submission received from the owner of 8 Bay View Street objecting to
the loss of view of Lunas Park. Due to the early COVID 19 restrictions the
planning experts were unable to access the property at 8 Bay View Street to
properly assess the view impacts in accordance with the Land and Environment

Court’s Planning Principle and had to rely on a single photograph provided by the
owner of the property.
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Photograph received from 8 Bay View Street

This process led to the imposition of a condition of consent in the following terms;

Plans on Site

A2. The following design amendment must be made to the drawings referred to in
condition A1:

The overall roof ridge height and surrounding parapet for the structures at Bay
View Street level comprising the car lift, visitor’s car space roof over and
pedestrian entry lift and stairwell are to be reduced in height by 630 mm or not
exceed a maximum RL of 22.00.

Plant structures on the roof required for the proper operation of the car lift are
exempted from this requirement.

Plans and elevations demonstrating compliance with this condition MUST BE

submitted to the Certifying Authority for approval prior to the issue of any
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Construction Certificate.

(Reason: To ensure views are preserved to surrounding properties)

The amended proposal was approved by the Land and Environment Court 3
September 2020.

Following the receipt of the approval, the applicant has researched the approval
for 8 Bay View Street and previous submissions received from that property and is
of the view that the photograph is not an accurate representation of the view
impact.

The applicant has been through the plans for 8 Bay View Street as lodged with
Council and positioned their balcony in our model as well as going through a few
publicly available documents that contain drawings of the harbour outline and the
approximate outline, plan and elevation of the Crystal Palace at Luna Park. The
photograph provided by the neighbour appears to be taken at a lower height than
that required by the Land and Environment Court’s Planning Principle . Possibly
1m above the FFL of the ground floor terrace. Note the balustrade in the photo is
at the edge of the planter which is a step down (approximately 300mm) from the

terrace level.

Consequently, it is considered appropriate that a S4.55 be submitted to reinstate
the original roof form, and that the planning experts then utilise the process to

undertake a properly executed view assessment in accordance with the Land and

Environment Court’s Planning Principle.
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Full shadow diagrams and axonometrics have been prepared demonstrating
compliance with solar access requirements for the occupants of the subject site

and the adjoining properties.







The proposal is has been designed to meet the acoustic provisions of this clause.
The proposal is not on a busy road or in a high noise environment. The
residential flat building will be constructed to meet the acoustic requirements.

This aspect of the approval is unchanged by the proposed amendment.

Not applicable







The proposal utilizes the boundary screening to maintain levels of privacy
between the dwellings at the ground level and lower levels.

Where the living rooms are provided with balconies and terraces these have
enclosing walls to ensure privacy to the adjoining dwellings.

This aspect of the approval is unchanged by the proposed amendment.

The proposal responds to its context and follows the form and siting of the
existing residential flat building and adjoining buildings.

This aspect of the approval is unchanged by the proposed amendment.
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The proposal does not change the original subdivision pattern.




The proposal does not include works which effect the public domain.




Not applicable

The building is sited as a single form, stepping down the site with the walls
addressing the site frontages and boundaries.

This aspect of the approval is unchanged by the proposed amendment.
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The proposal increases the existing street setbacks on the northern portion of the

by demolishing the garage and external stairs. The side setbacks to the north and
south are increased to 1500mm, consistent with the provisions of this clause and
the context. The proposal is considered to be characteristic and compatible to
the bulk and scale of its context.

The proposal provides a 16m - 25m rear setback which is the character of its
location and provides a setback consistent with each of it's neighbours.

This aspect of the approval is unchanged by the proposed amendment.
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The proposal is consistent with the controls and character statement.

This aspect of the approval is unchanged by the proposed amendment.




The proposal is not located amongst buildings with a consistent form or of similar
character.

This aspect of the approval is unchanged by the proposed amendment.




The proposal provides a clearly identifiable street entry and habitable rooms
addressing the street.
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West Elevation opening to Bay View Street
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This aspect of the approval is unchanged by the proposed amendment.

1.4.10 Roofs

Objectives
O1 To ensure the provision of a characteristic roof typology though the use of
similar forms, shapes and materials.

Provisions

P1 Buildings should incorporate a pitched roof, except where another roof form is
identified in an area character statement (refer to Part C of this DCP) for the
neighbourhood, or as being compatible with the characteristic roof form for the
neighbourhood.

P2 Roofs should be similar in form and utilise similar materials to those identified
in the relevant area character statement (refer to Part C of the DCP), or if not
identified in the relevant area character statement that positively relates
neighbouring buildings.
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The proposal provides a pitched roof form which is stepped down the site to

promote view sharing and following the form of the roof of the existing building

and its neighbours. The roof above the entry level is flat rm to provide for view
sharing with the properties to the west on the high side of Bay View Street.







Not applicable.




The proposal adopts finishes and materials which are characteristic of the locality
and consistent with the area character statement. The proposal is consistent with
the provisions of this clause.

This aspect of the approval is unchanged by the proposed amendment.
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The proposal provides compliant balconies to each of the proposed apartments.

This aspect of the approval is unchanged by the proposed amendment.




The front masonry wall is extended to the north in the same form and materials
consistent with the area character statement.

This aspect of the approval is unchanged by the proposed amendment.




The proposal meets these requirements with all units cross ventilated. Communal
open space is provided on the foreshore with an accessible path of travel.

This aspect of the approval is unchanged by the proposed amendment.




The proposed internal courtyard has been raised in height and increased in

dimension to meet these provisions.

This aspect of the approval is unchanged by the proposed amendment.




The proposal has been designed to meet the CEPTED principles and provides
security and passive surveillance. The proposal complies with this provision.

This aspect of the approval is unchanged by the proposed amendment.







The parking arrangements are provided by lift to a basement consistent with these
provisions. An at grade visitor space is provided.

This aspect of the approval is unchanged by the proposed amendment.




The existing residential flat building has a site coverage of 46% (330m?). This is
non-compliant with the controls but is consistent with the character of the area.
The proposal improves the site coverage at 50% (365m?) which is in excess of
450% site coverage requirement by 43m?2. This is ostensibly within the area of the
Level 0 accommodation which is below ground level but it is proposed to
landscape this existing element to ameliorate its impact and allow infiltration of
rainwater.

This aspect of the approval is unchanged by the proposed amendment.







The existing residential flat building has a landscaped area of 22.7% (163m?).
This is non-compliant with the controls. The proposal improves the landscaped
area to reach compliance at 39% (277m?) which is short of 40% requirement by
9m2. The proposal is significantly improved from the existing and consistent with
the context in this aspect.

The existing residential flat building has an un-built upon area of 30% (220m?).
This is non-compliant with the controls. The proposal improves the un-built upon
area to reach compliance at 15% (112m?) which is consistent the maximum of 15%
requirement.

This aspect of the approval is unchanged by the proposed amendment.




The proposal development has the excavation for any associated garages, car
parking, plant rooms or ancillary storage and access thereto below 70% of the site
area consistent with these provisions.

The proposal has well in excess of the 50% of the unexcavated site area to the
rear.

A 1500mm landscaped strip is located along the northern boundary.
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This aspect of the approval is unchanged by the proposed amendment.

Not applicable.




Ground floor communal open space satisfies the requirement being 190.5m? or
26%.

This aspect of the approval is unchanged by the proposed amendment.




The proposed pool satisfies these requirements being located at ground level
within the foreshore area.

This aspect of the approval is unchanged by the proposed amendment.

Not applicable

98






The garbage facilities are provided on Level 3 in accordance with these

provisions.

This aspect of the approval is unchanged by the proposed amendment.

The residential flat building is provided with site facilities and storage consistent
with the controls.

This aspect of the approval is unchanged by the proposed amendment.
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Not applicable.




See submitted BASIX certification

The site is east facing and slopes down to the east providing the residential flat
building with a good northern aspect. The design of the building has taken this

into account in order to adapt the site layout and orientation of the building to the
local climatic conditions.

This aspect of the approval is unchanged by the proposed amendment.
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The proposal provides for thermal mass and insulation consistent with the
provisions of this clause.

This aspect of the approval is unchanged by the proposed amendment.




The residential flat building is naturally ventilated for all apartments.

This aspect of the approval is unchanged by the proposed amendment.




The building has been designed with due regard to these provisions.

This aspect of the approval is unchanged by the proposed amendment.

The building materials have been selected with due regard to these provisions.
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This aspect of the approval is unchanged by the proposed amendment.

The building has been designed with due regard to these provisions.




The building has been designed with due regard to these provisions.




The building has been designed with due regard to these provisions.










The building has been designed with due regard to these provisions.







The building has been designed with due regard to these provisions.
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6.0 Environmental Planning Assessment

Section 4.15(1) of the Environmental Planning and Assessment Act 1979 as
amended specifies the matters which a consent authority must consider when

determining a development application.

6.1 s.4.15(1)(a)(i) the provision of any Environmental Planning Instrument (EPI)
Consideration of SEPP 55, SEPP (BASIX) 2004 and Local Environmental Plan
2013 are discussed under Section 4.

6.2 s.4.15(1)(a)(ii) the provision of any draft Environmental Planning
Instruments

Not applicable to this application.

6.3 s.4.15(1)(a)(iii) any development control plan

Consideration of Development Control Plan 2013 is discussed under Section 4.

6.4 s.4.15(1)(a)(iv) any matters prescribed by the regulations
Not applicable to this application.

6.5 s.4.15(1)(b) the likely impacts of the development, including environmental
impacts on both the natural and built environments, and social and economic

impacts in the locality

e Context and Setting
The locality is characterised by buildings set above the street and steeping down

the slope to preserve views. The proposal responds to this context.

e Access, Transport and Traffic
Parking for 6 cars is to be contained within the basement and 1 at grade visitor
space..

e Public Domain
The proposal does not affect the public domain with the redevelopment of the site

by utilising existing driveway and footpath.
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e Utilities

The existing utilities are considered appropriate for the proposed development.

e Heritage
The site is not a heritage item and is not with the visual catchment of proximate

heritage items.

e Other Land Resources

Not applicable to this application.

o Water
The water requirements of the proposal are considered appropriate given the
location and current access to services.

e Soils
The excavation is proposed to be guided by the JK Geotechnics report. This

aspect of the approval is unchanged by the proposed amendment.

e Air and Microclimate
It is considered that the proposal will not give rise to any significant air or

microclimate impacts.

e Flora and Fauna
There is no significant flora or fauna on the site which will be affected by the
proposal.

e Waste
The garbage/recycling storage area is proposed to be located in the building and
will enable easy access to the street collection point. This aspect of the approval
is unchanged by the proposed amendment.

e Energy
The proposal includes a number of energy saving design features. The design
enables cross ventilation and natural daylight to penetrate all levels. (see BASIX
Assessment).
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e Noise and Vibration
Construction will be conducted in a manner that will minimise the impact of noise
and vibration. After construction the development is not expected to have any

noise of vibration impacts.

e Natural Hazards

No known site contamination has been identified.

e Technological Hazards

Not applicable to this application.

e Safety, Security and Crime Prevention
Casual surveillance to the street is possible from habitable rooms and balconies
located at the front of the residential flat building. Appropriate security devices

will be installed throughout the residential flat building.

e Social Impact in the Locality
The proposal is not expected to have an adverse social impact on the locality, as
the proposal will upgrade the existing residential flat building.

e Economic Impact in the Locality
Employment opportunities will be provided during the construction phase to the
benefit of the local building sector, and the proposal will increase the value of the

subject site.

e Site Design and Internal Design
The proposal draws on guidelines set out in the planning instruments to reinforce
positive elements of urban form. The proposal incorporates open plan living,
where the primary living areas of the residential flat building open up to outdoor
areas of private open space. The proposal has been designed in keeping with the
orientation of the site, and measures have been taken in order to create the best
possible outcome within the constraints of the site. Therefore it is considered that

the proposal is an appropriate development solution to the use of the site.

e Construction

116



The building process will be managed to minimise disruption to the local
community and the environment. However some noise is inevitable during the
construction phase and this will be managed in accordance with Council’s
standards. The design of the development proposal has focused on durable

renewable materials with low maintenance requirements.

e Cumulative Impacts
The subject allotment is generously sized, shaped and orientated to accommodate
the proposed development. It is anticipated that the proposed residential flat
building will have an acceptable level of cumulative effects.

6.6 s.4.15(1)(c) suitability of the site for development
Having regard to the location of the proposal, the site will adequately

accommodate the proposed development.

6.7 s.4.15(1)(d) submissions made in accordance with the Act or the
Regulations
The Consent authority will need to consider the submissions received in response

to the public exhibition of the proposed development.

6.8 s.4.15(1)(e) the public interest

There are no known Federal and/or state Government policy statements and/or
strategies other than those discussed in this report that are of relevance to this
particular case. We are not aware of any other circumstances that are relevant to
the consideration of this development application.
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7.0 Matters For Consideration Under Section 4.55.

Section 4.55 of the Environmental Planning and Assessment Act, 1979 (the Act)
confers on a consent authority the power and discretion to modify a consent

granted under the Act.

The relevant provisions of the Act state:

“Modification of consent authorities of consents granted by the Court

4.55 Modification by consent authorities of consents granted by the Court

(cf previous s 96AA)

(1) A consent authority may, on application being made by the applicant or any
other person entitled to act on a consent granted by the Court and subject
to and in accordance with the regulations, modify the development consent
if:

(a) it is satisfied that the development to which the consent as modified relates
is substantially the same development as the development for which the
consent was originally granted and before that consent as originally granted
was modified (if at all), and

(b) it has notified the application in accordance with:

(i) the regulations, if the regulations so require, and

(ii) a development control plan, if the consent authority is a council that has
made a development control plan that requires the notification or
advertising of applications for modification of a development consent, and

(c) it has notified, or made reasonable attempts to notify, each person who
made a submission in respect of the relevant development application of the
proposed modification by sending written notice to the last address known
to the consent authority of the objector or other person, and

(d) it has considered any submissions made concerning the proposed
modification within any period prescribed by the regulations or provided by
the development control plan, as the case may be.

(1A) In determining an application for modification of a consent under this
section, the consent authority must take into consideration such of the
matters referred to in section 4.15 (1) as are of relevance to the

development the subject of the application. The consent authority must also
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take into consideration the reasons given by the consent authority for the
grant of the consent that is sought to be modified.

(1B) (Repealed)

(1C) The modification of a development consent in accordance with this
section is taken not to be the granting of development consent under this
Part, but a reference in this or any other Act to a development consent
includes a reference to a development consent as so modified.

(2) After determining an application for modification of a consent under this
section, the consent authority must send a notice of its determination to
each person who made a submission in respect of the application for
modification.

(3) The regulations may make provision for or with respect to the following:

(a) the period after which a consent authority, that has not determined an
application under this section, is taken to have determined the application
by refusing consent,

(b) the effect of any such deemed determination on the power of a consent
authority to determine any such application,

(c) the effect of a subsequent determination on the power of a consent
authority on any appeal sought under this Act.

(4) (Repealed)

It is acknowledged that Section 4.55 prescribes a distinct test to be applied and if
a development as modified fails the test, which the development, as modified is
not substantially the same as the original development (as subsequently

amended), then the modification application must fail.
The matters prescribed under Section 4.55 are addressed below.

Section 4.55(1)(a)- Substantially the Same Development
The nature of Section 4.55 of the Act anticipates that there is likely to be some
change between an originally proposed (and approved) development and a
modified one.
The decision of North Sydney Council — v — Michael Standley & Associates Pty

Ltd, (97 LGERA 433, 12 May 1998, Mason P), added to the understanding of the

appropriateness of permitting modification as follows:
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“Parliament has therefore made it plain that a consent is not set in concrete
— it has chosen to facilitate the modifications of consents, conscious that
such modifications may involve beneficial cost savings and / or

improvements to amenity.”

In contemplating a consent for modification, it is the degree of change, which
determines whether the consent authority has the power to approve a modification
or whether there is no such power where the application fails to pass the
threshold test under Section 4.55(1)(b) of the Act.

The main consideration under Section 4.55(1)(b) is what constitutes “the same

development” and what are the parameters defining “substantially”.

In the case of Vacik Pty Limited and Penrith Council (unreported 24 February
1992, Stein J), the Court held that substantially means “essentially or materially
or having the same essence” and that the substance of determining these matters
rests with a comparative analysis between the consent being varied and the
modification and this approach is supported by the decision of Bignold J in Moto
Projects (No 2) Pty Ltd and North Sydney Council (NSWLEC 280, Appeal 10741A
of 1997, 17/12/99).

The modification arises from the early COVID 19 restrictions where the planning
experts were unable to access the property at 8 Bay View Street to properly
assess the view impacts in accordance with the Land and Environment Court’s
Planning Principle and had to rely on a single photograph provided by the owner
of the property.

It is considered appropriate that a S4.55 be submitted to reinstate the original
roof form, and that the planning experts then utilise the process to undertake a
properly executed view assessment in accordance with the Land and Environment

Court’s Planning Principle.

The proposal clearly indicate the retention of the “essential” form, character,
design, height, footprint, and use of the development. Further, it is evident that
the implications of the modified proposal are such that the development is unlikely

to result in any adverse impact upon any adjoining properties or the locality
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generally. There will be no significant increase in overshadowing, loss of views or

privacy.

In summary, it is concluded that there is no basis for not characterising the

modified development as one, which is substantially the same as that approved.

Section 4.55(1)(b), (c) and (d)-Notification

The provisions of Section 4.55(1)(b), (c) and (d) require that the application for
modification should be notified (in accordance with the regulations) and that any

submission made should be considered.

Accordingly, it is requested that the Council, as the consent authority, notify the
modified application if required and address any submissions received during the

notification period.

Section 4.55(1A)

In determining an application for modification of a consent under this section, the
consent authority must take into consideration such of the matters referred to in
section 4.15 (1) as are of relevance to the development the subject of the application.
The consent authority must also take into consideration the reasons given by the
consent authority for the grant of the consent that is sought to be modified. This has

been considered in Section 6 above and is considered satisfactory.
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8.0 Conclusion

This report has been prepared on behalf of Yolanda Camuglia by Mersonn Pty Ltd
and is submitted to North Sydney Council in support of a S4.55 amendment
application for the demolition of the existing residential flat building and the
construction of a new residential flat building at 5 Bay View Street, Lavender Bay
(Lot 2 DP 167089).

A development application DA No:55/19 was lodged with North Sydney Council on
1 March 2019. Development application 55/19, sought approval for the demolition
of the majority of existing structures on site (with the exception of the pool and
associated foreshore works), and construction of an 6 storey residential flat
building containing five apartments (containing 2 x 2 bedroom units and 3 x 3
bedroom apartments), with car stacker for seven cars, at No.5 Bay View Street,
Lavender Bay as well as ancillary works to existing seawall, pool renovations,
landscaping and stormwater works. The applicant filed a Class 1 appeal against
the deemed refusal of the DA on 28 August 2019.

S34 Conference was held on 9 April 2020 and an amended proposal was provided
in response to the Statement of Facts and Contentions. The amendments
primarily comprised a reduction from five apartments to three apartments. The
provision of a car lift and the introduction of basement parking with a reduction

from nine to six cars.

During the discussions further amendments were undertaken which comprise the
lowering of the roof on the basis of a submission received from the owner of 8 Bay
View Street objecting to the loss of view of Lunas Park. Due to the early COVID
19 restrictions the planning experts were unable to access the property at 8 Bay
View Street to properly assess the view impacts in accordance with the Land and
Environment Court’s Planning Principle and had to rely on a single photograph

provided by the owner of the property.
This process led to the imposition of a condition of consent in the following terms;
Plans on Site

A2. The following design amendment must be made to the drawings referred to in
condition A1:
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The overall roof ridge height and surrounding parapet for the structures at Bay
View Street level comprising the car lift, visitor’s car space roof over and
pedestrian entry lift and stairwell are to be reduced in height by 630 mm or not

exceed a maximum RL of 22.00.

Plant structures on the roof required for the proper operation of the car lift are

exempted from this requirement.

Plans and elevations demonstrating compliance with this condition MUST BE
submitted to the Certifying Authority for approval prior to the issue of any

Construction Certificate.

(Reason: To ensure views are preserved to surrounding properties)

The amended proposal was approved by the Land and Environment Court 3
September 2020.

Following the receipt of the approval, the applicant has researched the approval
for 8 Bay View Street and previous submissions received from that property and is
of the view that the photograph is not an accurate representation of the view

impact.

The applicant has been through the plans for 8 Bay View Street as lodged with
Council and positioned their balcony in our model as well as going through a few
publicly available documents that contain drawings of the harbour outline and the
approximate outline, plan and elevation of the Crystal Palace at Luna Park. The
photograph provided by the neighbour appears to be taken at a lower height than
that required by the Land and Environment Court’s Planning Principle . Possibly
1m above the FFL of the ground floor terrace. Note the balustrade in the photo is
at the edge of the planter which is a step down (approximately 300mm) from the

terrace level.

Consequently, it is considered appropriate that a S4.55 be submitted to reinstate
the original roof form, and that the planning experts then utilise the process to
undertake a properly executed view assessment in accordance with the Land and

Environment Court’s Planning Principle.
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The proposal clearly indicate the retention of the “essential” form, character,
design, height, footprint, and use of the development. Further, it is evident that
the implications of the modified proposal are such that the development is unlikely
to result in any adverse impact upon any adjoining properties or the locality
generally. There will be no significant increase in overshadowing, loss of views or

privacy.

In summary, it is concluded that there is no basis for not characterising the

modified development as one, which is substantially the same as that approved.

The proposal has been designed in accordance with Council’s policies and
planning instruments and will make a positive contribution to the neighbourhood
business locality. The proposal also addresses the matters for consideration
under Section 4.15 of the Environmental Planning and Assessment Act, 1979. It
will deliver a suitable and appropriate development to Neutral Bay and is worthy of

approval.
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Statement of Environmental Effects prepared by:

Name: Andrew Darroch of Mersonn Pty Ltd

Qualification: BA (Enviro. Sc.) Master City and Regional Planning
Grad. Dip Urban Estate Management MPIA, MEPLA,
MPCA

Address: 20 Wylde Street, Potts Point

In respect of the following S4.55 Application:
Land to be developed: 5 Bay View Street, Lavender Bay
Proposed development: Amendment to roof form and deletion of Condition A2

of approved construction of a new residential flat
building.

Declaration: | declare that | have prepared this Statement and to
the best of my knowledge:

1. The Statement has been prepared in accordance
with clause 4.12 of the EP and A Act and Clause
50 of the EP and A Regulations.

2. The Statement contains all available information
that is relevant to the environmental assessment
of the development to which this Statement
relates, and

3. That the information contained in the Statement is
neither false nor misleading.

Signature:
Name: Andrew Darroch
Date: September 2020
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Schedule of Amendments

The proposed amendments comprise:

e Remove step in roof;

e Delete condition A2;
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