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ITEM 5.1 Submission to the Discussion Paper ‘A New Approach to 
Rezonings’ 

AUTHOR Planning 

 

PURPOSE AND BACKGROUND 
This report outlines Council’s submission to the exhibition of the Department of Planning and 
Environment’s Discussion Paper ‘A New Approach to Rezonings’, and requests Council’s 
endorsement of the submission. 
 

ISSUE 
The Department of Planning and Environment (the Department) and the Greater Sydney 
Commission introduced amendments to the Environmental Planning and Assessment Act 
1979 (the Act) in 2018 to deliver a ‘plan–led’ system – an approach that ensures strategic 
planning is the foundation for all decisions about potential land use changes. 
 
Council has invested significant resources and engaged widely to prepare its new planning 
framework as required by the Act. The new planning framework provides a pathway to 
manage growth and change across Canterbury Bankstown. The Greater Sydney Commission 
has assured Council’s Local Strategic Planning Statement ‘Connective City 2036’, confirming it 
is consistent with State priorities and the Department has endorsed the Housing Strategy. 
Council is currently master planning the centres and surrounding residential zones in 
accordance with its new planning framework. 
 
The Department’s existing ‘Gateway’ rezoning process supports Council’s new planning 
framework, by discouraging ad hoc, site–specific rezoning applications from proceeding prior 
to the completion of the master planning process. It requires rezoning applications to satisfy 
a strategic merit test if Council and the Department are to support the applications 
proceeding to ‘Gateway’ and the exhibition stage. The benefit of this filtering system is that it 
ensures Council’s time and resources are not drawn away from plan–led activities like 
strategic planning and master planning. As a result, Council has a proven track record of 
determining rezoning applications within the decision–making periods set by the 
Department. 
 
In December 2021, the Department commenced the exhibition of the Discussion Paper ‘A 
New Approach to Rezonings’. The Discussion Paper seeks to accelerate rezoning outcomes as 
a way to support the State’s economic recovery from the COVID–19 pandemic. It proposes to 
replace the existing ‘Gateway’ rezoning process with a new approach that aligns more closely 
with the development application process to improve timeframes. 
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Council has prepared a detailed submission, which does not support the proposed new 
approach as it would: 
 

• Bypass the ‘plan–led’ system and undermine Council’s new planning framework. It 
would allow proponents to lodge ad hoc, site–specific rezoning applications that do not 
strategically align with the master planning process. Council cannot refuse on merit 
until after exhibition. Proponents would have merit appeal rights to the Land and 
Environment Court. 

 

• Accelerate the approval times for rezoning applications at the expense of assessment 
quality. It would remove merit assessments and the issue of Gateway Determinations 
prior to exhibition. It would remove Council from reviewing submissions and consulting 
with state agencies after exhibition. It would set mandated timeframes with minimal 
opportunities for information requests. 

 

• Disempower Council from the decision–making process and diminish opportunities for 
meaningful community engagement. It would remove the function of Councillors to 
decide whether rezoning applications demonstrate strategic merit to proceed to 
exhibition. The Department and Local Planning Panel would no longer provide oversight 
of the rezoning process. 

 

• Impact on Council’s finances and resources. It would replace Council’s ability to set 
application fees under the Local Government Act 1993 with a new mandated fee 
structure to apply to all councils. It would introduce planning guarantees to enable fee 
refunds if Council does not meet mandated timeframes. 

 
While Council advocates on many issues, this submission is forwarded to Council for 
endorsement given the importance of the proposed changes and the potential impacts on 
Council and the community. Should Council endorse the submission, it will be forwarded to 
the Department for consideration. The Department has not indicated a timeframe for the 
implementation of the proposed new approach. 
 
 

RECOMMENDATION  

That Council endorse the submission to the Department of Planning and Environment’s 
Discussion Paper ‘A New Approach to Rezonings’, as provided in Attachment A. 
 
 

ATTACHMENTS 

A. Council Submission 

B. Discussion Paper 'A New Approach to Rezonings'  
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POLICY IMPACT 
1. Overview of the NSW planning system 
 
The Environmental Planning and Assessment Act 1979 (the Act) is the State’s primary 
planning legislation. The Act sets out the planning pathways and legal requirements to 
determine how we plan, develop, use and regulate land across the city. 
 
The Act is supported by Council’s Local Environmental Plan (the LEP), as illustrated in Figure 
1. The LEP contains planning rules for development and land use in Canterbury Bankstown, 
such as land use zones, floors space ratios and building heights. 
 
Figure 1: NSW planning system (source: Community Guide to Planning, page 8, DPE 2020)

 
 
2. Overview of the existing ‘Gateway’ rezoning process 
 
Changes to the LEP, such as the rezoning of land, are important to maintain up–to–date 
planning rules. The changes must strategically align with State and local policies and deliver 
good planning outcomes and demonstrate public benefit. 
 
The Act allows Council to administer the existing ‘Gateway’ rezoning process during the 
lodgement, exhibition and assessment stages. The Department’s role is to make a final 
determination and to provide oversight of the decision–making process to ensure the 
objectives of strategic plans are met in a timely way. As part of the current process the 
Gateway function performed by the Department also acts as a checks and balance step in 
the process to ensure planning policies are consistently applied across the state. This stands 
to be lost. 
 
In 2018, the Department and the Greater Sydney Commission introduced amendments to 
the Act to deliver a ‘plan–led’ system – an approach that ensures strategic planning is the 
foundation for all decisions about potential land use changes. 
 



 

Ordinary Meeting of Council held on 15 March 2022 
Page 4 

Council has invested significant resources and engaged widely to prepare its new planning 
framework as required by the Act. The new planning framework provides a pathway to 
manage growth and change across Canterbury Bankstown, and includes: 
 

• Adopting Connective City 2036 and supporting strategies such as the Housing Strategy, 
Affordable Housing Strategy and Employment Lands Strategy. The Greater Sydney 
Commission has assured Connective City 2036, confirming it is consistent with State 
priorities and the Department has endorsed the Housing Strategy. 

• Adopting the Consolidated Local Environmental Plan, which merges the planning rules 
of the former Bankstown and Canterbury Councils, and implements existing land use 
strategies. 

• Adopting the Consolidated Development Control Plan and Community Participation 
Plan. 

• Submitting a planning proposal to merge the residential planning rules of the former 
Bankstown and Canterbury Councils. 

• Adopting the Bankstown Master Plan to support growth in the Bankstown City Centre, 
which will be anchored by Bankstown’s Health and Education Precinct development. 

• Master planning the Campsie Town Centre and local centres in accordance with the 
South District Plan, Connective City 2036 and Housing Strategy. 

 
The Department’s existing ‘Gateway’ rezoning process supports Council’s master planning 
process, by discouraging ad hoc, site–specific rezoning applications from proceeding prior to 
the completion of the master planning process. 
 
In summary, the process (refer to Figure 2) requires rezoning applications to satisfy a 
strategic merit test if Council and the Department are to support rezoning applications 
proceeding to ‘Gateway’ and the exhibition stage. The benefit of this filtering system is it 
ensures Council’s time and resources are not drawn away from plan–led activities like 
strategic planning and master planning. 
 
Figure 2: Existing ‘Gateway’ rezoning process 

 
 
As a result, Council has a proven track record of determining rezoning applications within 
the decision–making periods set by the Environmental Planning and Assessment (Statement 
of Expectations) Order 2021. The Order requires Council to decide whether to support a 
proponent led application within 90 days of lodgement, and to process applications within 
the timeframes specified in the Gateway Determination. 
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COMMUNITY IMPACT 
An objective of the Act is ‘to provide increased opportunity for community participation in 
environmental planning and assessment’. 
 
The existing ‘Gateway’ rezoning process achieves this objective by involving Councillors 
early in the decision–making process. A function of Councillors is to represent the views of 
the community while making decisions on whether rezoning applications demonstrate 
strategic merit to proceed to exhibition. A key benefit is it identifies potential community 
issues early in the rezoning process, before significant time and costs have been expended. 
 
The submission does not support the proposed removal of this function to improve 
timeframes, as it disempowers Council from the decision–making process. The submission 
recommends retaining the involvement of Councillors early in the decision–making process. 
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DETAILED INFORMATION 
 
Summary of Council’s Submission 
 
The submission, as provided in Attachment A, raises the following issues: 
 
1. Council does not support the proposed new approach to rezonings as it bypasses the 

‘plan–led’ system and undermines Council’s new planning framework 
 
The Discussion Paper proposes to empower Council to make decisions about its local area 
without unnecessary departmental intervention (page 19), and to remove merit 
assessments (also known as the strategic merit test) prior to the exhibition of rezoning 
applications (page 26). The intended outcome is to improve timeframes. 
 
Whilst the submission supports the proposal to empower Council to determine rezoning 
applications, it does not support the removal of merit assessments prior to exhibition as it 
would: 
 

• Allow the lodgement of ad hoc, site–specific rezoning applications that are 
inconsistent with Council’s planning framework and the Act’s objective to promote the 
orderly development of the City. 

• Require Council to invest significant time and resources to exhibit and assess these 
rezoning applications, which may ultimately be refused after a lengthy process. It 
would draw Council’s time and resources away from activities like strategic planning 
and master planning. 

• Delay the assessment of rezoning applications as the removal of the strategic merit 
test is likely to see significant issues being identified at the final assessment stage. 

• Poses a risk of confusing the community. It needs to be made clear to the community 
that proceeding straight to exhibition does not mean Council has decided to support a 
rezoning application. 

• Remove the ability for Councillors to identify potential community issues early in the 
rezoning process, before significant time and costs have been expended. 

• Removes the ability for associated elements to the rezoning proposal such as DCP, 
planning agreement or contributions plan to be exhibited alongside the proposal. 

 
If the Department is seeking to improve the rezoning process, the starting point is for the 
Department to focus on State–led strategic planning, and for Council to be the rezoning 
authority to translate strategic planning into statutory controls. The submission 
recommends: 
 

• Allowing Council to receive and determine rezoning applications. 

• Limiting the Department’s oversight of the rezoning process to procedural matters, 
such as cross checks to ensure the legal process is followed in a timely way. The 
Department should not intervene in the merit assessment of rezoning applications, 
which is a matter of local significance and is the leading cause for delays for Council’s 
planning proposals.  

• Maintaining merit assessments (i.e. strategic merit test) prior to exhibition. 

• Maintaining the existing function of Councillors to determine if rezoning applications 
demonstrate strategic merit to proceed to ‘Gateway’. 
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• Maintaining the legal mechanism (i.e. Gateway Determination) to refuse a rezoning 
application from proceeding to exhibition. 

 
2. Council does not support merit appeal rights to the Land and Environment Court for 

rezoning applications 
 
The Discussion Paper proposes to introduce merit appeal rights to the Land and 
Environment Court to encourage Council to assess and determine applications promptly and 
to add scrutiny to the decision–making process. However, it is not proposed to extend these 
rights to public authorities such as Council and state–owned corporations (page 36). 
 
The submission does not support this proposal for the following reasons: 
 

• The Court would undermine Council’s strategic planning. There is no requirement for 
the Court to ensure its ‘merit–based’ rezoning determinations are consistent with 
State/local polices and community consultation outcomes. This approach would 
undermine Council’s ability to implement its strategies and master planning process in 
an orderly manner, resulting in greater uncertainty. 

• The existing ‘Gateway’ rezoning process already provides oversight of rezoning 
decisions and incentives for Council to make decisions, namely: 

⎯ The Department and Greater Sydney Commission provide oversight of Council’s 
strategic planning framework. 

⎯ A rezoning review appeals process already exists through the Independent 
Planning Commission and Planning Panels. 

⎯ The Environmental Planning and Assessment (Statement of Expectations) Order 
2021 requires Council to decide whether to support a proponent led application 
within 90 days of lodgement, and to process applications within the timeframes 
specified in the Gateway Determination. If Council does not meet these 
expectations, the Minister for Planning may appoint a planning administrator or 
regional panel to exercise Council’s functions. 

 
The submission recommends retaining the existing rezoning review process involving the 
Independent Planning Commission and Planning Panels as it currently provides an incentive 
for Council to make decisions. The Discussion Paper does not identify any concerns with this 
existing process. 
 
3. Council does not support the proposed planning guarantees 
 
The Discussion Paper proposes to introduce a planning guarantee to require fee refunds if 
Council does not meet the mandated assessment timeframes (page 33). 
 
The submission does not support planning guarantees as it assumes there are no existing 
incentives for Council to make decisions. A rezoning review appeals process based on 
deemed refusals already exists through the Independent Planning Commission and Planning 
Panels. The Environmental Planning and Assessment (Statement of Expectations) Order 2021 
requires Council to meet mandated timeframes. The Discussion Paper does not identify any 
concerns with these existing processes to justify the introduction of planning guarantees. 
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• Making referrals to state agencies and strictly applying 
timeframes. 

Extension of time agreements 
Only one EoT will be permitted 
for a rezoning authority and 
proponent to agree on a longer 
timeframe (page 33). 

There should be no limit to the number of EoT requests a rezoning 
authority can make, to consider unforeseen circumstances and 
issues arising. 

Rezoning Application Template 
The Discussion Paper does not 
identify the existing planning 
proposal template as an issue. 

The Department’s Local Environmental Plan Making Guideline 
(page 69) outlines the template to demonstrate strategic and 
site–specific merit. The intended outcome is for the document to 
be clear and concise, and written in plain English, so it is easily 
understood by the community. 
 
The issue is the various parts in the template are repetitive, 
resulting in duplication of information. This makes the document 
lengthy to read and difficult for the community to understand. A 
review of the rezoning application template is required to ensure 
the content is simple to understand. 

 
7. Update the Ministerial Directions to be fit–for–purpose 
 
The Discussion Paper gives the opportunity to review the Department’s Ministerial 
Directions, which provide broad policy directions in the categories of employment and 
resources, environment and heritage, housing, infrastructure and urban development, 
hazard and risk, regional planning, local plan–making and metropolitan planning. Rezoning 
applications must demonstrate consistency with the Ministerial Directions (page 20). 
 
The issue is many have not been reviewed since 2009 and are no longer fit–for–purpose to 
make assessment considerations more certain. The submission recommends mandating the 
periodic reviews of Ministerial Directions and allowing Council to approve inconsistencies 
with Ministerial Directions. 
 
Next Steps 
 
Should Council endorse the submission, it will be forwarded to the Department for 
consideration. The Department has not indicated a timeframe for the implementation of the 
proposed new approach. 


















































