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Abbreviations

Abbreviation Term

ACCU Australian carbon credit unit

BC Act Biodiversity Conservation Act 2016

B&C SEPP State Environmental Planning Policy (Biodiversity and Conservation)
2021

Blue carbon method Commonwealth Government’s Tidal Restoration of Blue Carbon

Ecosystems method

CM Act Coastal Management Act 2016

Codes SEPP State Environmental Planning Policy (Exempt and Complying
Development Codes) 2008

CWLRA Coastal Wetlands and Littoral Rainforests Area

DA Development application

DCP Development control plan

The Department The Department of Planning, Housing and Infrastructure
DCCEEW Department of Climate Change, Energy, the Environment and Water
EIE Explanation of intended effect

EIS Environmental impact statement

EP&A Act Environmental Planning and Assessment Act 1979

EP&A Regulation Environmental Planning and Assessment Regulation 2021
LGA Local government area

LLS Act Local Land Services Act 2013
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Abbreviation Term

Planning Systems SEPP State Environmental Planning Policy (Planning Systems) 2021

R&H SEPP State Environmental Planning Policy (Resilience and Hazards) 2021

SEARs Planning Secretary’s Environmental Assessment Requirements

SEPP State environmental planning policy

T&I SEPP State Environmental Planning Policy (Transport and Infrastructure)
2021
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1 Introduction

The Department of Planning, Housing and Infrastructure (the Department) is proposing

changes to the planning system to:
e support ecosystem restoration by making it clearer and easier to obtain approvals for blue
carbon and ecosystem restoration projects

e continue to protect coastal wetlands and littoral rainforests while streamlining approval

processes for low impact proposals

e update approval arrangements for coastal protection works to make them clearer and

more practical.

1.1 How this document is structured

This explanation of intended effect includes the following chapters:

e Chapter 1: Introduction - provides an overview of the proposed reforms.

e Chapter 2: Facilitating blue carbon and ecosystem restoration projects - details
proposed policy updates to facilitate blue carbon and ecosystem restoration projects,
aligning with actions under the NSW Blue Carbon Strategy and NSW Plan for Nature, as

well as national and international ecosystem restoration goals.

e Chapter 3: Coastal management - details proposed changes to support assessment of
development in sensitive coastal ecosystems and areas subject to coastal hazards.

e Chapter 4: Housekeeping amendments - details minor amendments to correct errors and

update references and notes within specified environmental planning instruments.

1.2 Summary of the proposed reforms

Table 1 summarises the policy proposals contained within this explanation of intended effect.
Non-regulatory proposals are also proposed to complement the policy amendments, including
the release of guidance documents once the final policy is made. These are detailed in this

document.
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Table 1 Summary of policy proposals by chapter

Chapter 2 Facilitating blue carbon and ecosystem restoration projects

e Introducing a new land use definition and approval pathway for ‘tidal restoration projects’ to allow re-

establishment of blue carbon ecosystems.

e Introducing a new planning approvals framework for ecosystem restoration projects.
Chapter 3 Coastal management

e Providing an exemption from the need to obtain development consent or designated development

under the R&H SEPP for minor inaccuracies in coastal wetland and littoral rainforest mapping.

e Streamlining the approval pathway for some subdivisions on land with mapped coastal wetlands and

littoral rainforests.
¢ Making the exempt development criteria for boundary realignments clearer.

e Providing simpler approval pathways for trimming or removing a tree in a mapped coastal wetland or

littoral rainforest that poses an imminent risk to life or property.

e Providing streamlined approvals for routine vegetation management activities by public authorities in a

mapped coastal wetland or littoral rainforest.
e Ensuring future coastal wetland migration pathways are considered in development assessment

¢ Introducing definitions and updating requirements, to reduce uncertainty regarding approvals for

beach nourishment and beach scraping.

e Clarifying that, for coastal protection works, assessing impacts on the beach includes the 'beach

fluctuation zone'.

e Extending the duration that sandbags can be placed by a public authority as coastal protection works,

without needing development consent, from 90 days to up to 1 year (365 days).

e Confirming that emergency coastal protection works undertaken by or on behalf of a public authority
are exempt development only when carried out in accordance with a coastal zone emergency action

subplan in a certified coastal management program.

e Clarifying matters that must be considered when assessing development applications for coastal

protection works on private land.

e Clarifying locations where coastal protection works are classified as regionally significant

development.
Chapter 4 Housekeeping amendments

e Updating references to policies, adding or updating notes and minor rewording.

e Rectifying a Coastal Use Area map error in the Northern Beaches local government area.
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1.3 Relationship to climate change and natural hazard
reforms

The Department recently sought feedback on the proposed Climate Change and Natural
Hazards State Environmental Planning Policy (CC&NH SEPP), which is intended to make
planning rules clearer and more consistent when dealing with climate change and natural

hazard risks across NSW.

As part of this reform, the State Environmental Planning Policy (Resilience and Hazards) 2021
(R&H SEPP) is proposed to be replaced. Its coastal hazard-related and coastal management
provisions are to be included in the proposed CC&NH SEPP, while other coastal management
provisions are proposed to be transferred to the State Environmental Planning Policy
(Biodiversity and Conservation) 2021 (B&C SEPP).

As this reform is not yet finalised, this EIE refers to proposed changes to the R&H SEPP, which
is currently still in place. Where this EIE refers to changes to R&H SEPP provisions, this should
be understood as referring to those same provisions proposed to be transferred to either the
B&C SEPP or the CC&NH SEPP.

1.4 Have your say

The Department welcomes community and stakeholder feedback on this explanation of
intended effect. Your feedback will help us better understand the views of the community to

inform the final policy proposals discussed in this document.

To provide feedback, please submit your comments through the Department’s ‘Have your say’

webpage.
We will publish a response to submissions after the exhibition period ends.

We have included ‘feedback sought’ questions throughout this document to prompt
consideration of the issues and proposed changes. These are intended as prompts only. We
encourage your submission to address any issues raised in this document or to give further
input into the changes we propose. You are also welcome to provide a submission in relation to

specific chapters.

A summary of the ‘feedback sought’ questions has been included at the end of this document.
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2 Facilitating blue carbon and
ecosystem restoration projects

2.1 The value of blue carbon ecosystems

‘Blue carbon’ is the term used to describe carbon captured and stored by coastal and marine
ecosystems, including saltmarsh, mangroves, seagrass and kelp. When healthy, blue carbon
ecosystems are efficient natural carbon sinks that accumulate and retain large quantities of
carbon. They can store substantially more carbon per area than land-based forests and, if

undisturbed, can store this carbon in soils for many years.

Globally and in Australia, the importance of blue carbon ecosystems as carbon sinks is

increasingly being recognised and valued. Australia holds 5-11% of global blue carbon stocks.

In addition to carbon storage, blue carbon ecosystems provide a range of important benefits
such as enhancing the resilience of coastlines against the impacts of climate change,

supporting healthy fisheries and providing for tourism and recreational opportunities.

The conservation and restoration of blue carbon ecosystems can help address issues such as
disturbance of acid sulfate soils and support the mitigation of, and adaptation to, climate
change. Projects that restore blue carbon ecosystems, such as the reintroduction of tidal flows
to restore coastal wetlands (‘tidal restoration projects’), can also help deliver significant
emissions reductions and may enable carbon credits to be earned by landholders.

The NSW Blue Carbon Strategy 2022-2027 supports the uptake of blue carbon projects. It
sets out a range of priority initiatives to be undertaken in collaboration with First Nations, local

communities, councils and other stakeholders.

Action 3.1 of the Strategy is to review the NSW planning system to streamline approvals and
enable blue carbon restoration projects. The Department has identified opportunities to review
the current regulatory settings to better support blue carbon projects. The proposed

amendments are outlined in this chapter.
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2.2 New land use and approval pathway for tidal
restoration projects

Tidal restoration projects involve the reintroduction of tidal flows to land that has been
completely or partially drained (generally for agricultural purposes), allowing for the re-
establishment of blue carbon ecosystems such as mangroves and saltmarsh.

The projects involve the removal or modification of tidal restriction mechanisms such as
floodgates, weirs and levees or drainage infrastructure to allow tidal flows to rewet the land.
In suitable locations, blue carbon ecosystems are expected to naturally establish following the
removal or modification of the tidal restriction mechanism(s).

Tidal restoration projects are not a land use or activity that is currently defined in NSW
planning legislation or within any environmental planning instrument (EPI). It is also unclear if
tidal restoration projects fall under existing defined land uses, such as “environmental

protection works”, given the nature of works associated with these projects.

To avoid uncertainty, the Department proposes to define a ‘tidal restoration project’ and ‘tidal
restriction mechanism’ under the B&C SEPP (or alternatively Chapter 2 (Infrastructure) of
State Environmental Planning Policy (Transport and Infrastructure) 2021 (T&l SEPP)), and allow
a tidal restoration project to be undertaken in any zone as development without consent if
undertaken by or on behalf of a public authority, or with development consent in any other

case.

This would prevail over the requirements for development consent (and designated
development) that would usually apply if works occur in a mapped coastal wetland (including
the mapped 100m proximity area) in sections 2.7 and 2.8 of the R&H SEPP. Where works occur
in a mapped littoral rainforest area, the requirements under the R&H SEPP would continue to

apply.

Tidal restoration projects undertaken by or on behalf of a public authority as development
without consent will still require an environmental assessment (‘review of environmental
factors’) to be undertaken, as required under Part 5 of the Environmental Planning and
Assessment Act 1979 (EP&A Act).

Note:

Under existing EP&A Act provisions, a tidal restoration project undertaken by a public
authority (other than a council) as development without consent may be ‘State
Significant Infrastructure’ (SSI) if the project is, in the opinion of the public authority,
likely to significantly affect the environment and so would have required an Environmental

Impact Statement under Division 5.1. Refer to Section 2.3 for more information.
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It is proposed that tidal restoration projects that are not undertaken by a public authority, e.g.

projects undertaken by private landholders, will require development consent.

Tidal restoration projects are likely to be complex and require a number of approvals, in
addition to a planning approval. For private landholders, the development consent process will
generally be easier to navigate than development without consent, because the need for
multiple approvals will trigger an ‘integrated development’ process. Integrated development
enables the consent authority (usually council) to coordinates the assessment of the various
approvals with the relevant agencies. In the future, this will be the Development Coordination
Authority, a central State authority that will coordinate all agency referrals, concurrences and
general terms of approval for integrated development, providing a single, cohesive response in

place of multiple agency inputs.

The proposed amendment will provide a consistent planning regime for tidal restoration
projects and respond to initiatives under the NSW Blue Carbon Strategy 2022-2027 that seek

to streamline the planning process to facilitate blue carbon projects.

Feedback sought:

Should a ‘development without consent’ approval pathway also be available for tidal
restoration projects by other parties that are not public authorities? If so, what scale or

types of projects or controls would be appropriate?

For councils, do you have any concerns or need support to assess development
applications for tidal restoration projects? If yes, what type of support do you consider is

required?

2.3 Tidal restoration projects and Part 5 activities

For Part 5 activities that can be undertaken as development without consent, consideration
must be given to whether the activity is likely to “significantly affect the environment” (refer to
Part 5, Division 5.1, Subdivision 3 of the EP&A Act).

If an activity is considered likely to significantly affect the environment an Environmental
Impact Statement (EIS) will be required. If a public authority (other than a council) is the
proponent of the works, it will also be declared as State Significant Infrastructure (SSI). SSl is
subject to a stringent assessment and determination process, and requires approval from the

Minister for Planning (or delegate).

For tidal restoration projects, this means that where they are undertaken without consent by
public authorities, other than councils, they may become SSI if they are considered to

significantly affect the environment.
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Under the Department’s Guidelines for Division 5.1 Assessments, the focus is on identifying any

adverse environmental impacts of a project. Positive effects / benefits are not taken into
account when deciding whether an EIS is required. This can create uncertainty for tidal
restoration projects, because some of their key features - such as reintroducing tidal flows and
the associated inundation of land - may be viewed as either a positive ecological change or an

adverse impact.

Given the unique nature of tidal restoration projects, and the potential for uncertainty about
whether inundation or other changes should be considered “adverse” for the purposes of the
significance test, we intend to provide further guidance to help clarify how these impacts
should be evaluated. This would be provided in the guideline referred to in Section 2.4.

Feedback sought

We welcome suggestions for specific guidance on considering the significance of impacts

for tidal restoration projects.

2.4 Guideline for tidal restoration projects

The Department intends to prepare an approvals guideline for tidal restoration projects, to
help proponents understand the various approvals they may need in addition to planning
approval, and how to obtain those approvals. The guideline will be prepared with input from

relevant government agencies.
The guideline will also include:

¢ matters to be taken into account when assessing or determining tidal restoration projects.

e guidance on how to assess the impacts of a tidal restoration project and the significance of

its impact on the environment.

The guideline is intended to apply to projects that require development consent (under Part 4
of the EP&A Act), and that do not require development consent (subject to Part 5 of the EP&A
Act, including State Significant Infrastructure). For activities assessed under Division 5.1, it will
be a guideline made under section 170 of the Environmental Planning and Assessment
Regulation 2021.
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Feedback sought

We welcome suggestions for matters to be included in the tidal restoration projects

guideline.

2.5 New framework for ecosystem restoration projects

The Department has identified opportunities to simplify approvals to facilitate all ecosystem
restoration projects, not just those relating to blue carbon restoration projects. Streamlined
approvals could potentially apply to other forms of ecosystem restoration in the coastal,
marine and terrestrial environment to make it easier for public and private proponents to

restore degraded landscapes.

There is a growing recognition of the importance of ecosystem restoration. The 2021 State of

the Environment Report found a significant investment is needed in conservation and

restoration to reverse the decline in Australia’s natural environment.

The Australian Government has committed to be ‘nature positive’ by 2030. The Nature Repair
Act 2023 has established a framework for a world-first legislated, national, voluntary
biodiversity market that will reward landholders who restore and protect nature and provide

options for businesses to invest in nature repair.

The NSW Plan for Nature is the NSW Government’s response to the reviews of the Biodiversity

Conservation Act 2016 and native vegetation provisions of the Local Land Services Act 2013 and
has a range of commitments to strengthen biodiversity outcomes. These commitments include
the development and implementation of a NSW Nature Strategy to guide investment and

action to protect, connect and restore ecosystems and landscapes.

The current planning framework is generally focused on protecting the environment from
harm. There is opportunity to better support restoration and enhancement of already damaged
or degraded ecosystems. Providing a clear framework for restoration projects will support
public and private investment in ecosystem restoration work. The Department proposes
introducing streamlined planning approval pathways for ecosystem restoration projects in the
State Environmental Planning Policy (Biodiversity and Conservation) 2021 (B&C SEPP), with
dedicated aims, land use categories and development controls. Ecosystem restoration projects
will be permitted in any zone as development without consent if undertaken by or on behalf of

a public authority, or with development consent in any other case.

The proposed new land use and approval pathway for ‘tidal restoration projects’ (refer to

Section 2.2 of this EIE) would sit within this new ecosystem restoration framework.
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Feedback sought:

What types of ecosystem restoration works should be provided for within this new

planning approval framework?

Are there particular issues and impacts that should be addressed in the ‘aims’ of the

provisions or in the development controls for ecosystem restoration projects?

Should a ‘development without consent’” approval pathway also be available for
ecosystem restoration projects by landholders or other parties that are not public
authorities? Should this be restricted in any way e.g. a certain scale or type of works?

Are there other options that should be explored to facilitate a planning framework that

encourages ecosystem restoration?
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3 Coastal management

3.1 Improving the operation of coastal management
provisions

The NSW Coastal Reform process saw the introduction of a new Coastal Management Act 2016
(CM Act) and State Environmental Planning Policy (Coastal Management) 2018 (CM SEPP). The
CM SEPP was subsequently incorporated into Chapter 2 of the R&H SEPP.

Chapter 2 of the R&H SEPP implements the objectives of the CM Act from a land use planning
perspective, by specifying approval pathways for certain development and how development

applications are to be assessed if they fall within the coastal zone.

This chapter outlines proposed amendments to the R&H SEPP, and other environmental
planning instruments, aimed at clarifying requirements and addressing stakeholder feedback

received since the policy was introduced in 2018.

3.2 Coastal wetlands and littoral rainforests

Coastal wetlands and littoral rainforests perform important environmental, economic, social,
and cultural functions. However, historic clearing has significantly reduced coastal wetlands
and littoral rainforests across NSW. The NSW Government has long standing policies to
protect coastal wetlands and littoral rainforests, the most recent being the R&H SEPP, which
includes a Coastal Wetlands and Littoral Rainforests Area (CWLRA) map.

3.2.1 Map review process

Mapping coastal wetlands and littoral rainforest helps protect these features, with most
development in mapped CWLRA being declared as ‘designated development’. Designated
development requires stringent environmental assessment, including preparation of an
environmental impact statement (EIS) in accordance with the Planning Secretary’s

requirements.

The CWLRA map is subject to continuing improvement as mapping at a finer scale and
accuracy is achieved through improved aerial imagery technology, new ecological advice,

changes to land use and through the correction of minor mapping errors.

The R&H SEPP does not currently provide a mechanism to correct minor errors in the CWLRA

Map. This means a proponent who proposes to carry out development on land that has been
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mapped as being in a CWLRA must follow the designated development pathway or wait for the

next CWLRA map amendment program.

To reduce the regulatory burden in these situations, the Department intends to rely on
established map review processes, managed by the Department of Climate Change, Energy,
Environment and Water (DCCEEW), to update the Biodiversity Values Map (BV Map). The BV
Map includes land that is mapped as coastal wetland or littoral rainforest (amongst other
matters) and may be amended by DCCEEW. A review can be requested by a landholder and
must generally be supported by information such as photos, maps, ecological reports or

approved development consent documents.

It is proposed that where a BV Map review undertaken by DCCEEW concludes that the land (or
a portion) is not a coastal wetland or littoral rainforest, an exemption will be provided from the

need for development consent or designated development under section 2.7 of the R&H SEPP.

This map review process and exemption would be available for minor map inaccuracies that
can be determined by desktop analysis only and do not require fieldwork. The exemption will

not be available where there is unexplained or unauthorised clearing.

For more significant map amendments involving a larger area for addition or removal and/or
where an ecological assessment is needed, the Department will continue to follow the existing

periodic map review and SEPP amendment process.

The Department will keep a register of these determinations and include them in periodic
housekeeping amendments to CWLRA mapping under the R&H SEPP.

To support a consistent and up-to-date map review process, the Department has prepared a
draft Coastal Wetland and Littoral Rainforest Technical Guide. Refer to Section 3.4 of this EIE

for more detail.

Feedback sought:

Do you support the proposed CWLRA map review process and do you have any

suggestions on how it could be improved?

3.2.2 Subdivision of land containing coastal wetlands or littoral
rainforest

Under section 2.7 of the R&H SEPP, most development on land mapped as coastal wetlands or

littoral rainforests requires development consent and is designated development.

To clarify the policy intent in response to the decisions made by the Land and Environment
Court in Investments NQ Pty Ltd v Tweed Shire Council [2024] NSWLEC 1108 and Goldcoral Pty
Ltd (Receiver and Manager Appointed) v Richmond Valley Council [2024] NSWLEC 77, section 2.7
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will be amended to specify that this provision captures subdivisions where any part of the land
contains coastal wetlands or littoral rainforest.

Subdivision is already part of the definition of ‘development’ under section 1.5 of the EP&A Act.
The R&H SEPP will be amended to avoid doubt that subdivisions for the purposes of section
2.7 include ‘registration of a plan of subdivision’ as well as ‘realignment of boundaries (without

subdivision)’, even if there is no physical carrying out of work.

The Department has received stakeholder feedback that a designated development approval
pathway is overly onerous where a proposed subdivision does not directly impact a coastal
wetland or littoral rainforest.

In response, it is proposed to amend section 2.7 so that subdivisions that do not propose any
new lot boundaries that intersect the CWLRA or the 100m proximity area (as mapped in the
R&H SEPP) are not designated development. Development consent will still be required for
these subdivisions. The policy intent is to keep these sensitive areas intact and with

appropriate buffers from potential development impacts.

Under existing section 2.7 provisions, the consent authority will still need to be satisfied that
sufficient measures have been taken to protect (and where possible enhance) the biophysical,
hydrological and ecological integrity of the coastal wetland or littoral rainforest. In addition,
the assessment of a development application will generally require consideration of

anticipated cumulative impacts of the subdivision and future land uses on the resulting lots.

Subdivisions that intersect or require any works within the CWLRA will continue to be

assessed as designated development.

Feedback sought:

Do the proposed amendments for subdivision of land with a coastal wetland or littoral
rainforest achieve an acceptable regulatory balance?

3.2.3 Boundary realighments as exempt development

The Department has received feedback that policy settings for the minor realignment of
property boundaries need clarifying. Section 2.75 of the State Environmental Planning Policy
(Exempt and Complying Development Codes) 2008 (Codes SEPP) specifies that boundary
realignments are exempt development if the specific requirements are met, for example that

no additional lots or dwelling entitlements are created.

Within certain conservation and rural zones, to be exempt development the boundary

realignment must also not result in more than a “minor change” in the area of any lot.
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We have heard that it is difficult for stakeholders to determine what a minor change is and
therefore whether an exempt pathway applies. Section 2.75 of the Codes SEPP is proposed to
be updated to specify that a boundary realignment in the specified conservation and rural
zones is exempt development if it will not result in a change in the area of any lot by more than

five percent (5%) or 10ha, whichever is the lesser.

Boundary realignments of lots in these zones that would result in a change of more than 5% or
10ha (whichever is lesser) would be subject to a development assessment process by the

relevant consent authority, typically the local council.

If there is any inconsistency between these provisions of the Codes SEPP and the subdivision
provisions in the R&H SEPP, the provisions of the R&H SEPP will prevail to the extent of any

inconsistency.

Feedback sought:

What are the appropriate criteria to apply when assessing whether a boundary
realignment should be classified as exempt development?

3.2.4 Exemptions for trees that pose an imminent risk to life or property

Under section 2.7 of the R&H SEPP, the clearing of native vegetation, including dangerous
trees, on land mapped as coastal wetlands or littoral rainforest generally requires
development consent and is often designated development. This can cause delays in the

trimming or removal of dangerous trees that pose a risk to public and private safety.

We propose amending section 2.7 so that development consent is not required for the
trimming or removal of a tree that is an imminent risk to human life or property, provided that

written permission has first been provided by the relevant council.
In this situation, applicants would be required to:
e apply to council for permission

e provide council with a report from a qualified arborist with a minimum AQF 5 in
Arboriculture identifying that the tree is an imminent risk to human life or property and

documenting any evidence of poisoning or harm.

If council approves the application, the applicant must only remove the minimum amount of
vegetation required to minimise the risk i.e. wherever possible, the tree should be pruned
rather than removed, and hollows and other habitat features maintained to the maximum

extent possible.
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This proposed change would reduce the regulatory burden for managing hazards posed by
dangerous vegetation by streamlining approval requirements, while protecting the habitat
values of coastal wetland and littoral rainforest trees as far as reasonably practicable. The

removal of large, mature hollow-bearing trees would be particularly discouraged.

The Department intends to issue guidance to assist councils in their consideration of imminent
risk to life or property.

3.2.5 Exemption for beneficial vegetation management activities

Under section 2.7 of the R&H SEPP, activities such as weed removal and revegetation on land
mapped as coastal wetlands or littoral rainforest generally require development consent as
the activities are classified as ‘environmental protection works’. However, weed removal and
revegetation can promote the rehabilitation and restoration of degraded coastal wetlands or

littoral rainforest and should be facilitated where possible.

There is an existing exemption for public authorities to undertake ‘environmental protection
works’ without consent if the development is identified in the relevant certified coastal
management program (CMP) or in a plan of management under the Local Government Act 1993
or Crown Land Management Act 2016. However, where these are not in place, development

consent may be required.

We propose to amend section 2.7 of the R&H SEPP so that development consent is not
required for public authorities to undertake weed management or revegetation activities
within mapped coastal wetlands or littoral rainforests, even when these activities are not
identified in a CMP or plan of management. It is not intended to allow for all ‘environmental
protection works’ to be carried out without consent under this provision, only minor works

related to weed removal and revegetation.

Works undertaken by (or on behalf of) a public authority as development without consent will
still require an environmental assessment to be undertaken under Part 5 of the EP&A Act. The
purpose of the Part 5 assessment system is to ensure that any potential impacts on the
environment are considered, and management and mitigation measures put in place, before

proposed works are undertaken.

These proposed changes are consistent with the State’s objectives for the coast under the CM
Act, in particular, to “promote the rehabilitation and restoration of degraded coastal wetlands and
littoral rainforests” (section 6(2)(b)).
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Feedback sought:

What other options can be considered to promote the rehabilitation and restoration of

coastal wetlands and littoral rainforests?

3.2.6 Landward migration of coastal wetlands

Land suitable to accommodate coastal wetlands is predicted to change in response to climate
change. For example, as a result of sea level rise, some land may become permanently
inundated and areas at a higher elevation may become more suitable for coastal wetland
ecosystems to establish. As a result, anticipating the future migration pathways for coastal

wetlands is important to consider as part of development assessment.

Sections 2.8 and 2.10 of the R&H SEPP are proposed to be amended to require consent
authorities to consider the impact of proposed development on land most likely to be subject
to coastal wetland migration, in the proximity area for coastal wetlands and the coastal

environment area.

These proposed changes are consistent with the CM Act. In particular, the objects of the Act
to “protect and enhance natural coastal processes and coastal environmental values including
natural character, scenic value, biological diversity and ecosystem integrity and resilience”
(section 3(a)).

Feedback sought:

What other planning measures could help plan for and consider future migration

pathways for coastal wetlands?

What guidance can be provided to support consideration of coastal wetlands migration?

3.3 Coastal protection works provisions

A range of coastal protection works may be identified during the development of a CMP.
Environmental, cultural, social and financial considerations may influence whether coastal
protection works, and the nature of the works, are an appropriate response to hazards in

different locations.
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3.3.1 Types of coastal protection works and their approval
Beach nourishment

Section 2.16(2) of the R&H SEPP allows for beach nourishment to be undertaken by a public
authority without consent. The Department has received enquiries about whether beach

nourishment includes dredging or similar extractive processes required to obtain the sand.

Section 2.16(2) is not intended to include dredging or extractive processes, which require other
approvals and may have significant environmental impacts. The following definitions are
proposed to be included in section 2.16 of the R&H SEPP:

Beach nourishment means the addition of clean sand to a beach or the beach fluctuation
zone for the purposes of restoration or augmentation. Beach nourishment does not include:
(a) beach scraping
(b) sand bypassing or backpassing
(c) the sourcing of sand, including dredging.

Beach scraping means the movement of sand from the intertidal zone to the dune or upper

beach by mechanical means.

Sand bypassing or backpassing means the hydraulic or mechanical movement of sand within
or between coastal sediment compartments, for the purpose of managing erosion or

accretion.
Beach scraping

Section 2.16(2) does not mention beach scraping, which is often confused with but is different
to, beach nourishment. While beach nourishment involves sand being imported from

elsewhere, beach scraping redistributes sand within an existing beach system.

As a low impact activity similar to beach nourishment, beach scraping will also be added to the
list of coastal protection works that a consent authority can undertake without development

consent under section 2.16(2).
Coastal protection works in the beach fluctuation zone

In response to the decision made by the Land and Environment Court in Odisho v Central Coast
Council [2023] NSWLEC 1017, section 2.16 will also be amended to ensure the potential

impacts of beach erosion on the beach fluctuation zone rather than just the sandy area of the
beach, are fully considered when consent authorities are assessing development applications
for coastal protection works, and when public authorities are undertaking emergency coastal

protection works.

The beach fluctuation zone is defined in the Coastal Management Act 2016 and the definition
applies within Chapter 2 of the R&H SEPP.
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The definition is:

beach fluctuation zone means the range of natural locations a beach profile occupies from its
fully accreted condition to its fully eroded condition, with —

(a) alandward limit defined by the escarpment resulting from the erosion associated with a 1%
storm event or a more extreme event of record, whichever is the greater landward limit, and

(b) a seaward limit that is the 40m depth seaward of the highest astronomical tide for the open
coast and 10m depth seaward of the highest astronomical tide for estuaries or tidal coastal lakes.

pa
N

v

Beach fluctuation zone

Beach Inner surf zone Outer surf zone

Figure 1: Beach fluctuation zone in an open coast location

Feedback sought:

Are the proposed changes helpful for interpreting coastal protection work approval
pathways and assessment requirements?

3.3.2 Placing sandbags for not more than 90 days

Section 2.16 of the R&H SEPP allows public authorities to place sandbags as coastal
protection works, without requiring development consent, if they are in place for no more than
90 days. If they are emergency coastal protection works identified in a relevant coastal zone
emergency action subplan in a certified CMP, a public authority can place sandbags for up to
90 days as exempt development.

Public authorities have raised concerns that this is not enough time to prepare and lodge a
development application for the construction of longer-term protection works. The
Department proposes extending this period to up to 1 year (365 days).

Public authorities would still be encouraged to remove any works at the earliest opportunity,
to ensure the sandbags do not become buried, making their removal more difficult and costly.
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Feedback sought:

Is the proposed extension of 90 days to 365 days for these coastal protection works

reasonable?

3.3.3 Emergency coastal protection works

In response to enquiries following recent extreme weather events, section 2.16(3) will be
clarified to confirm the current policy that emergency coastal protection works undertaken by
or on behalf of a public authority are only exempt development when carried out in
accordance with a coastal zone emergency action subplan in a certified CMP. This provision no

longer applies to lapsed coastal zone management plans.

In the absence of a certified CMP, public authorities can undertake coastal protection works
such as the placing of sandbags as development without consent, which may require

preparation of a Review of Environmental Factors under Division 5.1 of the EP&A Act.

3.3.4 Public authority coastal protection works identified ina CMP

Low impact coastal protection works can be undertaken by or on behalf of public authorities
without consent, but more significant coastal protection works - such as seawalls, revetments,

groynes, sand bypassing or backpassing - require development consent.

However, existing provisions in section 2.16(2) of the R&H SEPP allow for coastal protection
works to be undertaken without consent, by or on behalf of a public authority, if the council
has identified the works in a certified CMP.

The Department intends to publish guidance on how councils may consistently identify the
purpose and extent of proposed coastal protection works, to ensure this streamlined planning
approval pathway may be applied for the life of the certified CMP. The guidance will also
clarify planning approval pathways for coastal protection works, and the interaction between
the R&H SEPP and the T&l SEPP, including Chapter 2, Part 2.3, Division 25 that deals with

foreshore and waterway management activities.

3.3.5 Coastal protection works on private land

The Department has received enquiries about whether development consent is necessary for
all forms of coastal protection works defined by the CM Act, or only for permanent protection

structures such as seawalls, revetments, groynes and the like.
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Section 2.16(1) of the R&H SEPP allows development for the purpose of coastal protection
works as defined by the CM Act, by a person other than a public authority, only with

development consent. However, no additional guidance or information is provided.

To provide a consistent assessment framework, section 2.16(1) is proposed to be expanded so

that the assessment of coastal protection works on private land is required to consider:

e relevant provisions of any certified CMP that applies to the land

nature-based solutions

¢ locating the works as landward as possible within the private property
¢ integration with any adjoining works and structures

e Chapter 4, section 4.2.5 of the NSW Coastal Design Guidelines 2023

e (Coastal Crown Land Guidelines

e access for maintenance is provided from within the private property, wherever
possible and

e Environmentally Friendly Seawalls Guideline

A reference to the development consent requirements of section 27 of the CM Act will also be
included in the R&H SEPP to avoid doubt.

Feedback sought:

Are the coastal protection works assessment requirements clear and of assistance?

3.3.6 Regionally significant coastal protection works

Coastal protection works in areas that are exposed to oceanic and tidal processes are
regionally significant development under the existing provisions of section 8A of schedule 6 of
the Planning Systems SEPP.

These development applications are currently assessed by a Sydney district or regional
planning panel, with a coastal expert as a substitute State panel member. However, under
recent planning reforms, the Sydney District and Regional Planning Panels are being phased
out, and a new State-wide local planning panel model is being implemented. As part of these
changes the regionally significant development pathway will be integrated back into the local
development pathway. These reforms are being staged and only the first phase of the changes
have commenced so far, which is the transfer of all new regionally significant development to

local planning panels for determination from 16 January 2026.
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The policy intent of section 8A is to ensure coastal protection works in exposed coastal
locations (i.e. that are at higher risk of failure or have a greater risk of adversely impacting

other land) are assessed by experts qualified in the relevant field.

The Department has received stakeholder requests to clarify what coastal protection works

under section 8A are regionally significant development. In response, the following text ‘land
within the coastal zone that is directly adjacent to, or is under the waters of, the open ocean, the
entrance to an estuary or the entrance to a coastal lake that is open to the ocean’ is proposed to

be replaced with words to the following effect (subject to revision and drafting):

land within the coastal zone that is subject to increased incidence of beach erosion,

entrance instability, cliff or slope instability, or shoreline recession because the land is:

(a) under or directly exposed to the waters of the open ocean,

(b) exposed to or potentially exposed to tidal waters at the entrance to an estuary,

the entrance to a coastal lake, or an embayment that is open to the ocean, or

(c) exposed or potentially exposed to the direct action of wave energy and run-up
within estuaries, lakes, lagoons, embayments, or intermittently closed and open

lakes and lagoons.

This will ensure that the provisions for regionally significant coastal protection works are

consistently identified and applied while maintaining the current policy intent.

Feedback sought:

Do the proposed clarifications support clear and consistent interpretation and application
of the existing requirements of Section 8A for coastal protection works in highly exposed
areas?

3.4 Guidance and templates

In addition to the amendments described above, the Department proposes to update existing

coastal management planning fact sheets (1-5) and any other guidance documents, such as

relevant planning circulars, to support councils and practitioners in applying and implementing
the coastal management framework in development assessment, infrastructure activities,

emergency management and strategic planning.

The Department has prepared a draft Coastal Wetland and Littoral Rainforest Technical Guide
(exhibited with this EIE). The draft guide outlines the history of coastal wetland and littoral
rainforest mapping and provides technical information to assist ecologists and other suitably

qualified experts to identify the plant community types that are consistent with the definitions
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of coastal wetlands and littoral rainforests. This guide has been developed with technical
advice from DCCEEW and provides a consistent, up-to-date approach for councils to review
the CWLRA in their local government area, for example as part of a CMP. The guide also
assists development proponents and consent authorities to assess whether coastal wetland or

littoral rainforest plant community types are present on a site.

Feedback sought:

Suitably qualified ecologists and other experts are welcome to provide feedback on the
draft Coastal Wetland and Littoral Rainforest Technical Guide (exhibited with this EIE), to

ensure it is clear and practical to use.
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4 Housekeeping amendments

Minor amendments are also proposed to a range of environmental planning instruments to:

Correct outdated references to reflect current SEPP names that were updated as part of
the SEPP consolidation program in 2022

Update local government area names following council amalgamations
Update notes
Slightly rephrase provisions to clarify policy intent

Resolve minor mapping errors.

These are detailed in Appendix A.
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Appendix A: Summary of proposed
housekeeping amendments

Relevant policy

Proposed housekeeping amendment

Biodiversity and
Conservation SEPP
2021

Planning Systems
SEPP 2021

Section 2.2 - Definitions: change reference in biodiversity offsets
scheme threshold from clause 7.3(4) of the Biodiversity Conservation
Regulation 2017 to section 7.3(4).

Section 2.2 - Definitions: remove unnecessary reference to Part 2.4 in
the private land definition.

Section 2.3 - Land to which Chapter applies: update the list of local
government areas to which Chapter 2 applies to reflect amalgamated

councils and current names.

Schedule 5 Critical State significant infrastructure

Iltem 11 F6 Extension Stage 1 Section 3 - references to State
Environmental Planning Policy (Coastal Management) 2018, be
amended to refer to State Environmental Planning Policy (Resilience
and Hazards) 2021.

Schedule 6 Regionally Significant development

Section 8 Coastal subdivision Subsection (2) definition of ‘sensitive
coastal location’ paragraph (f) - replace reference from ‘land to which
State Environmental Planning Policy No 14 — Coastal Wetlands applies’ to
‘coastal wetlands within the coastal wetlands and littoral rainforests area
(within the meaning of the Coastal Management Act 2016)’.

Section 8 Coastal subdivision Subsection 2 definition of ‘sensitive
coastal location’ paragraph (g) - replace the existing clause with ‘land
within a zone designated “residential” or “village” that is within the
proximity area of littoral rainforests within the coastal wetlands and
littoral rainforests area (within the meaning of the Coastal Management
Act 2016).

Section 8A Coastal protection works Subsection (1) (b) - change
reference from ‘clause 19(2)(a) of State Environmental Planning Policy
(Coastal Management) 2018)’ to ‘clause 2.16 of State Environmental
Planning Policy (Resilience and Hazards) 2027'.

Section 8A Coastal protection works Subsection (2) - change reference
from State Environmental Planning Policy (Coastal Management) 2018

to State Environmental Planning Policy (Resilience and Hazards) 2021.
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Relevant policy Proposed housekeeping amendment

e Section 2.3 Definitions and key concepts - reference to State

Precincts - Regional
SEPP 2021

Resources and Energy
SEPP 2021

Resilience and
Hazards SEPP 2021

Environmental Planning Policy (Coastal Management) 2018, be
amended to refer to State Environmental Planning Policy (Resilience
and Hazards) 2021.

e Appendix 3 Part 1 Section 5 Relationship with other environmental
planning instruments - reference to State Environmental Planning
Policy (Coastal Management) 2018, be amended to refer to State
Environmental Planning Policy (Resilience and Hazards) 2021.

e Schedule 10 Dictionary for Chapter 5 - definition of ‘coastal lake’ -
reference to State Environmental Planning Policy (Coastal
Management) 2018, be amended to refer to State Environmental

Planning Policy (Resilience and Hazards) 2021.

Section 2.2 Interpretations — definition of ‘environmentally sensitive
area of State significance’ - reference to State Environmental Planning
Policy (Coastal Management) 2018, be amended to refer to State
Environmental Planning Policy (Resilience and Hazards) 2021.

e Section 2.6 Relationship to other environmental planning instruments -
reference to State Environmental Planning Policy (Coastal
Management) 2018, be amended to refer to State Environmental

Planning Policy (Resilience and Hazards) 2021.

A note will be added to section 2.10 to refer to section 56 of the Marine
Estate Management Act 2014 which contains additional requirements for
consent authorities to consider marine estate issues when assessing
applications for development in land within the locality of a marine park or
aquatic reserve.

Section 2.12 amended to read “Development consent must not be granted
to development on land within the coastal zone unless the consent
authority is satisfied that the proposed development is not likely to cause

increased risk from coastal hazards on that land or other land.”

References to lapsed provisions relating to coastal zone management
plans will be clarified or removed.

The Coastal Use Area map will be corrected to include all of the 200m
landward area from the open ocean boundary of the Northern Beaches
local government area at Cabbage Tree Bay, Manly. This correction affects
a public reserve, and private properties at 15 and 17 Manly Parade, and 104
to 132 Bower Street, Manly.
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Appendix B: Consultation questions

Below are the ‘feedback sought’ questions in the EIE. These are intended as prompts only. We

encourage your submission to address any issues raised in this document or to give further

input into the changes we propose.

Chapter 2 of EIE - Blue carbon and ecosystem restoration works

Should a ‘development without consent’ approval pathway also be available for tidal
restoration projects by other parties that are not public authorities? If so, what scale or

types of projects or controls would be appropriate?

For councils, do you have any concerns or need support to assess development
applications for tidal restoration projects? If yes, what type of support do you consider
is required?

We welcome suggestions for specific guidance on considering the significance of
impacts for tidal restoration projects.

We welcome suggestions for matters to be included in the tidal restoration projects
guideline.

What types of restoration works should be provided for within this new planning
approval framework?

Are there particular issues and impacts that should be addressed in the ‘aims’ of the

provisions or in the development controls for ecosystem restoration projects?

Should a ‘development without consent’ approval pathway also be available for
ecosystem restoration projects by landholders or other parties that are not public

authorities? Should this be restricted in any way e.g. a certain scale or type of works?

Are there other options that should be explored to facilitate a planning framework that

encourages ecosystem restoration?

Chapter 3 of EIE - Coastal management

Do you support the proposed CWLRA map review process and do you have any

suggestions on how it could be improved?

Do the proposed amendments for subdivision of land with a coastal wetland or littoral
rainforest achieve an acceptable regulatory balance?
What are the appropriate criteria to apply when assessing whether a boundary

realignment should be classified as exempt development?

What other options can be considered to promote the rehabilitation and restoration of

coastal wetlands and littoral rainforests?
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What other planning measures could help plan for and consider future migration
pathways for coastal wetlands?

What guidance can be provided to support consideration of coastal wetlands
migration?

Are the proposed changes helpful for interpreting coastal protection work approval
pathways and assessment requirements?

Is the proposed extension of 90 days to 365 days for these coastal protection works

reasonable?
Are the coastal protection works assessment requirements clear and of assistance?
Do the proposed clarifications support clear and consistent interpretation and

application of the existing requirements of Section 8A for coastal protection works in

highly exposed areas?

Suitably qualified ecologists and other experts are welcome to provide feedback on the
draft Coastal Wetland and Littoral Rainforest Technical Guide (exhibited with this EIE),

to ensure it is clear and practical to use.
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